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ADVERSE  ACTIONS 

Joseph  D.  Carreno  v. 
Department  of  the  Army 

SF07528410440 
August  17, 1984 

4.412,7.110,  7.111,7.115,7.1151, 10.111, 
10.12111 

When  the  initial  decision  dismissed  his 
appeal  on  jurisdictional  grounds,  appel- 
lant petitioned  the  Board  for  review 
(PFR).  The  agency  proposed  appellant’s 
removal  on  December  12, 1983  because 
of  five  absences  without  leave  (AWOL) 
and  issued  the  removal  decision  on  De- 
cember 30,  effective  January  16, 1984. 
Meanwhile,  on  December  20,  appellant’s 
representative  wrote  the  deciding  offi- 
cial, forwarding  appellant’s  reply  and 
requesting  a written  decision  pursuant 
to  Article  XXXVII,  § 3 of  the  Negotiated 
Agreement  between  the  agency  and 
Local  1546  of  the  American  Federation 
of  Government  Employees. 

On  appealing  to  the  regional  office  on 
February  21, 1984,  appellant  responded 
affirmatively  to  #12  on  the  appeal  form, 
stating  he  had  filed  a grievance  on  De- 
cember 16,  and  that  a decision  had  been 
issued  on  December  30, 1983. 

In  his  dismissal  decision,  the  presiding 
official  held  that  the  negotiated  griev- 
ance procedure  was  the  only  procedure 
available  except  for  employees  charged 
with  unacceptable  performance. 

She  also  held  that  Federal  regulation 
and  statute  provide  for  an  appeal  to  the 
Board  in  cases  where  an  allegation  of  dis- 
crimination is  made  under  5 U.S.C. 

§ 7702,  but  that  an  employee  must  choose 
between  the  Board’s  procedures  and  the 
negotiated  grievance  process.  Although 
appellant  did  allege  discrimination,  the 
presiding  official  found  that  he  filed  a 
grievance  before  filing  the  petition  for  ap- 
peal, and  that  the  Board  therefore  lacked 
jurisdiction. 

However,  appellant  in  his  PFR  argued 
that  he  did  not  file  a grievance,  rather 
that  in  responding  to  item  #12  in  his  peti- 
tion for  appeal,  he  referred  to  his  written 
reply  to  the  proposed  letter  of  removal 
pursuant  to  Article  XXXXVI  (sic) 

§ 3(bX13)  which  allegedly  set  forth  a 
right  to  file  an  appeal  to  the  Board. 

The  Board  analyzed  5 U.S.C.  § 7121 
which  provides  that  collective  bargain- 


ing grievance  procedures  are  the  only 
procedures  for  resolving  differences  with 
certain  exceptions.  Under  these  excep- 
tions, appellant  may  choose  either  appel- 
late (under  5 U.S.C.  § 7701)  or  grievance 
procedures,  but  not  both.  The  statutory 
provision  controls  in  instances  where 
the  Negotiated  Agreement  attempts  to 
limit  an  employee’s  appeal  rights  under 
5 U.S.C.  §7701. 

Since  the  action  affecting  appellant 
was  covered  by  5 U.S.C.  § 7512 — one  of 
the  exceptions  to  § 7121— appellant  had 
the  choice  of  which  process  to  use. 

Noting  that  it  was  not  until  December  30, 
1983  that  the  agency  decided  to  remove 
appellant,  the  Board  said  any  grievance 
he  filed  on  December  16  could  not  have 
been  grieving  the  removal.  On  January 
16,  1984 — the  effective  date  of  the  re- 
moval— appellant  had  the  choice  of  ap- 
pealing or  grieving.  Had  he  grieved  the 
action  and  alleged  discrimination  based 
on  a handicapping  condition,  appellant 
could  have  asked  the  Board  to  review  the 
negative  decision,  as  noted  above.  The 
Board  said  that  because  the  first  action 
appellant  took  about  his  removal  was 
his  appeal  to  the  Board  on  February  21. 
1984,  this  appeal  was  within  the  Board’s 
jurisdiction. 

The  Board  found  that  appellant  did  not 
grieve  the  removal  before  appealing  to 
the  regional  office  and  that  the  presiding 
official  erred  in  dismissing  the  case.  It 
vacated  the  initial  decision  and  remand- 
ed the  case  to  the  regional  office. 


Dejustice  Coleman,  Sr.  v. 
Department  of  the 
Treasury 

CH07528410370 
August  17, 1984 

4.412,6.1242,  10.111,  10.12111 

The  Board  reopened  this  case  when 
appellant  petitioned  for  review  of  the 
regional  office  dismissal  for  lack  of 
jurisdiction. 

On  March  31,  1984  appellant  appealed 
his  removal  from  the  U.S.  Secret  Service. 
This  removal  had  been  proposed  on  Oc- 
tober 20, 1983,  becoming  effective  on  the 
following  March  16.  When  he  appealed 
to  the  Board’s  regional  office,  appellant 
indicated  that  on  November  21,  1983  and 


March  14, 1984  he  had  filed  a race  dis- 
crimination complaint  with  the  agency 
about  the  proposed  removal.  Addition- 
ally, in  his  appeal  to  the  regional  office, 
he  attached  a third  complaint,  dated 
January  25, 1984.  The  presiding  official 
thereupon  accepted  the  January  25  com- 
plaint as  the  relevant  one  and  found  the 
Board  to  be  without  jurisdiction,  since 
the  agency  had  not  given  a decision  on 
the  complaint  and  because  120  days  had 
not  elapsed  since  the  complaint  was  filed. 

In  petitioning  the  Board,  appellant 
contended  he  filed  his  complaint  with 
the  agency  on  November  23, 1983,  thus 
making  the  presiding  official’s  con- 
clusion incorrect.  Alternatively,  he 
argued  that  the  agency  reached  a final 
decision  or  resolution  on  January  23, 
1984,  supporting  this  contention  by  a 
copy  of  an  Equal  Employment  Opportu- 
nity (EEO)  counselor’s  investigative  re- 
port of  that  date.  In  that  report,  an  assist- 
ant director  of  the  agency  was  quoted  as 
saying  that  in  his  opinion  there  had 
been  no  racial  discrimination. 

The  agency  responded  to  the  petition 
for  review,  stating  that  although  the  ini- 
tial decision  was  correct  when  rendered, 
in  view  of  the  fact  the  120-day  period  had 
since  elapsed,  there  was  no  longer  a juris- 
dictional bar  to  Board  review  and  that  it 
did  not  oppose  appellant’s  request  for  a 
hearing. 

The  Board’s  review  of  the  record 
showed  that  on  November  21  appellant 
had  filed  a detailed  discrimination  com- 
plaint, a cdmplaint  which  could  only 
have  related  to  the  proposed  removal. 
However,  the  complaint  processing  con- 
tinued beyond  the  effective  date  of  the  re- 
moval. The  question  then  arose  whether 
the  November  21  complaint  became  a 
formal  complaint  as  to  the  removal  itself 
so  as  to  bar  jurisdiction  for  120  days  be- 
yond the  date  of  the  removal  action.  The 
Board  found  that  it  did  not.  Absent  a 
clear  showing  of  the  intent  of  the  parties 
to  act  on  the  complaint  as  a complaint 
concerning  the  ongoing  procedure  includ- 
ing all  steps  of  the  removal  action,  the 
Board  said  that  it  could  not  view  such  a 
“filing”  as  sufficient  to  divest  it  of  juris- 
diction. 

The  120-day  period  having  elapsed, 
the  Board  said  that  the  case  must  be 
decided  on  its  merits,  and  vacated  the 
initial  decision,  remanding  the  case  to 
the  regional  office. 
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Robert  Letcher  v.  U.S. 

Postal  Service 

AT07528310825 
August  21, 1984 

I. 340, 1.410,4.412 

The  agency  removed  appellant  for 
“obtaining  medical  care  and  continu- 
ance of  pay  under  false  pretenses.” 

Appellant,  a distribution  clerk,  fell  at 
work  and  was  injured.  Two  physicians 
who  examined  appellant  diagnosed  a 
hamstring  injury  and  declared  appellant 
temporarily  disabled.  An  orthopedic 
specialist  signed  a form  for  the  Office  of 
Workers  Compensation  Programs 
(OWCP),  indicating  that  appellant  could 
not  perform  regular  work  or  light  duty 
and  that  he  would  be  disabled  for  an 
undetermined  period. 

Suspecting  that  appellant  was  not  as 
severely  injured  as  indicated,  the  agency 
conducted  an  investigation  during  which 
it  observed  appellant  doing  farm  work. 
The  agency  concluded  that  if  appellant 
could  do  farm  chores,  he  was  capable  of 
working.  The  agency  met  with  appellant 
to  discuss  his  OWCP  claim.  The  doctor 
subsequently  released  appellant  to  return 
to  work. 

Upon  appellant’s  appeal  to  the 
Board,  the  presiding  official  found  that 
appellant  did  not  obtain  medical  care 
under  false  pretenses  but  that  he 
shirked  his  responsibility  to  return  to 
work  at  the  earliest  possible  date.  The 
presiding  official  found  that  appellant 
was  able  to  resume  physical  activity  by 
March  30,  1983,  the  date  from  which 
OWCP  found  him  ineligible  for  con- 
tinuation of  pay. 

The  record  indicated  that  on  March 
10,  1983,  the  doctor  told  appellant  that 
he  would  re-check  the  injury  in  “about 
2-3  weeks”  and  that  appellant  should 
remain  “off  work  for  an  additional  8-9 
days.”  Appellant  claimed  that  the  doc- 
tor could  not  see  him  earlier  than  April 

II.  The  presiding  official— noting 
appellant’s  failure  to  try  to  see  the  doc- 
tor earlier  or  to  obtain  release  from 
someone  else — mitigated  the  removal 
penalty  to  a 60-day  suspension.  Appel- 
lant filed  a petition  for  review. 

The  Board  noted  that  the  medical 
evidence  of  record  indicated  that 
hamstring  injuries  may  be  severe 
enough  to  require  two  to  five  weeks  for 
recovery  and  may  persist  if  they  are 
not  allowed  to  heal  properly.  Further, 
according  to  this  doctor’s  records, 
appellant  still  had  some  tenderness 
when  he  was  released  for  work. 

The  Board  stated  that  whether  or  not 
appellant  could  have  returned  to  work 
two  weeks  earlier  and  performed  ade- 
quately, he  did  not  obtain  continuation 
of  benefits  under  false  pretenses.  The 
Board  further  noted  that  appellant’s 


injury  would  have  hindered  him  from 
driving  65  miles  each  way  to  work.  The 
Board  stated  that  the  fact  of  appel- 
lant’s long  commute  supported  the 
position  that  he  was  not  malingering 
when  he  chose  to  wait  for  his  doctor’s 
return. 

The  Board  pointed  out  that  the 
agency  knew  of  appellant’s  scheduling 
difficulties  on  March  10,  the  date  appel- 
lant was  first  examined.  At  that  time, 
appellant  delivered  a medical  certificate 
to  a supervisor  and  notified  him  that 
because  of  his  doctor’s  absence,  his 
next  appointment  was  not  until  April 
11.  The  Board  added  that  the  agency 
never  contacted  appellant  to  request 
that  he  see  another  doctor  or  return  to 
work  without  a reexamination.  The 
Board  therefore  reversed  the  initial 
decision  as  to  the  finding  that  appel- 
lant obtained  a continuation  of  pay 
under  false  pretenses  and  the  imposi- 
tion of  a 60-day  suspension  and 
affirmed  the  initial  decision  as  to  the 
finding  that  appellant  did  not  obtain 
medical  care  under  false  pretenses. 


Juan  D.  Martinez  v. 

Department  of  Agriculture 

NY07528210676 
August  2,  1984 

1.110,  1.360,  1.410,  4.211,  4.411 


Appellant  was  removed  from  his 
position  of  veterinary  medical  officer 
based  on  four  charges.  Although— on 
appeal — the  presiding  official  sustained 
only  part  of  one  charge  involving  neg- 
ligence of  duty,  he  affirmed  appellant’s 
removal.  Appellant  consequently  peti- 
tioned for  review. 

In  discussing  the  negligence  charge, 
the  Board  noted  that  the  incident 
which  contributed  to  appellant’s  remov- 
al involved  appellant’s  ante-mortem 
inspections  of  the  livestock  coming  into 
the  processing  plant  where  appellant 
worked.  Such  inspections  were  required 
to  detect  certain  neurological  diseases. 
According  to  the  record,  in  November 
1981,  appellant  stamped  the  carcasses 
of  three  wild  cows  “inspected  and 
passed”  without  having  performed 
ante-mortem  inspections  while  the  cat- 
tle were  still  alive.  Such  action  violated 
meat  and  poultry  inspection  regula- 
tions which  required  that  cattle  be 
marked  “U.S.  Condemned”  if  they  were 
not  alive  when  brought  to  a processing 
plant. 

The  Board  noted  that  there  was  an 
exception  to  the  requirements  set  forth 
in  the  inspection  regulations  and  that 
appellant  claimed  he  acted  within  that 


exception.  The  exception  permitted  the 
examination  of  animals  slaughtered 
without  benefit  of  an  ante-mortem 
inspection  when,  for  humane  reasons, 
an  injured  animal  had  to  be  slaugh- 
tered and  the  inspector  was  not  avail- 
able (at  night  or  on  a Sunday  or 
holiday). 

The  Board  addressed  the  presiding 
official’s  findings  regarding  the  excep- 
tion to  the  regulations.  It  noted  that 
appellant  contended  that  the  situation 
in  question  was  an  emergency  because 
the  cows  were  dangerous.  The  presiding 
official  found,  however,  that  the  excep- 
tion did  not  apply  in  that  the  cows  were 
neither  diseased  nor  injured  and  the 
incident  did  not  occur  at  night  or  on  a 
Sunday  or  holiday. 

Noting  that  only  one  of  multiple 
charges  was  sustained  in  appellant’s 
case,  the  Board  discussed  whether  the 
removal  penalty  was  fair.  Appellant 
contended  that  the  presiding  official  was 
wrong  in  finding  him  guilty  of  “gross” 
negligence.  The  Board  noted  that 
although  the  agency’s  table  of  penalties 
did  not  define  “gross  negligence,”  such 
negligence  generally  includes  acts 
which  are  reckless  or  willful.  The  Board 
found  no  proof  that  either  of  these  ele- 
ments were  indicated  in  appellant’s  con- 
duct. It  therefore  determined  that  the 
appellant  had  not  been  grossly  negligent 
and  that  removal  was  too  harsh  a 
penalty. 

As  for  mitigating  factors,  the  Board 
noted  that  although  appellant  testified 
that  he  believed  he  was  acting  reason- 
ably within  the  exception  to  the  regula- 
tions, appellant — who  was  Hispanic — 
had  some  trouble  understanding 
English.  Appellant’s  supervisor  testified 
that  appellant  tried  to  follow  procedures 
and  was  a competent  employee.  The 
supervisor  added  that,  in  his  opinion  a 
letter  of  warning  would  have  been 
enough  to  remedy  appellant’s  conduct. 
Noting  that  appellant  had  no  previous 
disciplinary  record,  the  Board  concluded 
that  the  maximum  reasonable  penalty 
was  a 30-day  suspension.  It  therefore 
affirmed  the  initial  decision  as  modified. 


Kevin  W.  Muldrow  v. 
Veterans  Administration 

SL07528410144 
August  21, 1984 

1.110, 1.360, 1.363, 1.3671, 1.3672, 1.400, 
1.410 

The  agency  removed  appellant,  a 
psychiatric  nursing  assistant,  based  on 
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charges  involving  his  behavior  toward 
his  supervisor.  The  agency  contended 
that  among  other  things,  appellant 
shouted  at,  shoved,  and  struck  his 
supervisor.  When  appellant  appealed  to 
the  Board’s  regional  office,  the  presiding 
official  upheld  the  removal,  finding  that 
the  agency  had  supported  its  charges 
and  that  appellant’s  misconduct  directly 
affected  the  efficiency  of  the  service. 

Appellant  filed  a petition  for  review. 
Citing  Grandison  v.  Department  of  the 
Navy,  7 MSPB  194  (1981)  and  Randall  v. 
U.S.  Postal  Service,  8 MSPB  117  (1981), 
appellant  questioned  the  fairness  of  the 
removal  penalty  in  his  case  and  argued 
that  it  should  have  been  mitigated  to  a 
suspension  and  transfer. 

The  Board  examined  that  in  Grandi- 
son, which  involved  an  employee  who 
fought  with  a coworker,  it  reduced  the 
removal  penalty  to  a 60-day  suspension. 
The  Board  stated  that  it  found  removal 
too  harsh  a penalty  because  the 
employee  had  19  years  of  government 
service  and  the  coworker  involved 
goaded  the  employee  by  verbally  abus- 
ing him.  Likewise,  the  Board  found  miti- 
gating factors  in  Randall,  a case  con- 
cerning an  employee  who  struck  her 
supervisor.  The  Board  reduced  the  re- 
moval penalty  in  that  case  to  a 30-day 
suspension  because  the  employee  had  a 
six-year  unblemished  work  record  and 
was  under  extreme  pressure  at  the  time 
of  the  altercation.  The  Board  also  con- 
sidered the  fact  that  the  employee’s 
supervisor — who  also  slapped  the 
employee — received  a much  lighter  and 
disparate  penalty. 

The  Board  stated  that  the  factors 
which  made  mitigation  of  the  penalties 
appropriate  in  Grandison  and  Randall 
were  not  present  in  appellant’s  case.  The 
Board  noted  that  although  appellant’s 
performance  had  been  satisfactory,  he 
had  only  worked  for  the  agency  for  two 
years.  Moreover,  there  was  nothing  in 
the  record  to  indicate  that  aDpellant  was 
either  harassed  or  treated  unfairly  by 
his  supervisor  or  goaded  into  confronta- 
tion. Further,  the  Board— despite  appel- 
lant’s allegations — found  no  evidence 
that  appellant  was  suffering  from  any 
physical  or  mental  impairments  that 
affected  his  behavior.  It  concluded  that 
appellant’s  conduct  was  serious  and 
undermined  his  employer-employee  rela- 
tionship with  the  agency.  Finding  that 
the  agency  acted  reasonably  in  remov- 
ing appellant,  the  Board  denied  the  peti- 
tion for  review. 

ATTORNEY  FEES 

Warren  F.  Wilson  v. 
Department  of 
Transportation,  Federal 
Aviation  Administration 


AT075281F0916ADD 
August  16, 1984 

4.412,  14.550 

The  agency  petitioned  for  review  of  the 
addendum  decision  which  awarded 
appellant  more  than  $11,000  in  attorney 
fees.  The  agency  specifically  challenged 
the  reasonableness  of  the  amount  of  the 
award. 

The  Board  noted  that  appellant’s 
counsel  admitted  that  he  had  main- 
tained no  specific  time  records  in  appel- 
lant’s case.  In  support  of  appellant’s 
motion  for  attorney  fees,  however,  the 
attorney  stated  that  he  arrived  at  hourly 
computations  “by  a complete  review  and 
analysis  of  the  file  including  pleadings, 
copies  of  outgoing  and  incoming  corres- 
pondence, notations  taken  during  office 
conferences,  exhibits,  notations  taken 
during  telephone  conversations,  and 
other  records.” 

In  response,  the  agency  claimed  that 
such  documentation  was  insufficient  to 
support  an  award.  It  also  argued  that 
the  attorney  failed  to  provide  specific 
information  about  his  fee  arrangement 
with  appellant — a figure  which  was 
normally  presumed  to  represent  a maxi- 
mum reasonable  fee  which  may  be 
awarded.  The  Board  noted  that,  none- 
theless, the  presiding  official  granted  the 
fee  award  based  on  reconstructed  time 
records,  his  own  familiarity  with  the 
case,  the  attorney’s  experience  and  per- 
formance, and  affidavits  of  two  other 
attorneys  in  the  same  geographic  loca- 
tion and  with  experience  in  the  same 
fields. 

Citing  Harkless  v.  Sweeny  Independ- 
ent School  District,  608  F.2d  594  at  597 
(1979),  the  Board  explained  that 
although  it  was  good  practice  for  attor- 
neys to  keep  time  sheets,  it  was  not 
essential.  It  added  that  the  absence  of 
such  records,  by  itself,  was  insufficient 
basis  for  denying  a fee  award. 

The  Board  pointed  out  that  although 
mere  estimates  of  time  records  were 
unacceptable,  reconstructed  records 
based  on  a review  of  correspondence, 
pleadings,  and  other  information  of 
record  could  support  a fee  award.  In 
appellant’s  case,  the  Board  found  that 
the  attorney’s  itemized  list  of  services 
rendered — combined  with  the  presiding 
official’s  own  knowledge  of  the  case — 
enabled  the  presiding  official  to  evaluate 
the  claims  of  appellant’s  attorney. 
Therefore,  the  Board  affirmed  the 
addendum  decision  and  ordered  the 
agency  to  pay  appellant’s  counsel 
$11,850. 


COMPLIANCE 

Earlie  W.  Cofield,  Jr.  v. 
Government  Printing 
Office 

DC075281 10599COMP 
August  10, 1984 

6.1254,6.511, 10.12131, 11.140, 14.100 

Although  an  initial  compliance  deci- 
sion which  the  regional  office  issued 
found  that  the  agency  had  complied 
with  the  Board’s  order  cancelling  appel- 
lant’s removal  from  a position  as 
policeman,  appellant  petitioned  the 
Board  for  review,  contending  that  the 
agency  had  not  properly  complied. 

The  Board  discussed  the  facts  of  the 
case  which  were  that  an  initial  decision 
of  September  30, 1981  had  cancelled 
appellant’s  removal,  replacing  it  with  a 
reprimand. 

Effective  August  16, 1982,  the  agency 
detailed  appellant  to  the  position  of 
policeman  until  December  16,  and  then 
extended  the  detail  through  April  15, 
1983.  On  April  16,  the  agency  reassigned 
appellant  from  the  position  of  policeman 
to  the  position  of  guard  at  the  same 
grade  and  pay.  Appellant  claimed  the 
agency  did  not  comply  because  he 
never  was  permitted  to  return  to  his 
position  as  policeman.  He  said,  for 
example,  that  as  a guard,  he  was  not 
entitled  to  carry  a weapon  and  could  not 
use  the  firing  range. 

The  Board  quoted  from  Kerr  v. 
National  Endowment  for  the  Arts,  726 
F.2d  730  (Fed.  Cir.  1984)  which  said  that 
the  Board’s  enforcement  power  over  an 
agency’s  compliance  with  a Board  order 
was  intended  to  be  far-reaching.  Under 
this  ruling,  the  Board  must  assure  that 
the  employee  is  restored  to  the  same  sta- 
tus as  formerly  occupied. 

The  agency’s  response  was  that  it 
cancelled,the  removal  action  and  could 
detail  and/ or  reassign  employees  at  its 
discretion,  the  Board  lacking  jurisdic- 
tion. Agreeing  that  it  lacks  jurisdiction 
over  reassignments,  the  Board  main- 
tained that  it  is  required  to  assure  proper 
substantive  compliance  with  its  orders. 
Since  appellant  was  not  returned  to  the 
same  status — that  is,  the  position  of 
policeman— the  agency  had  not  comp- 
lied with  the  Board  order. 

The  Board  agreed  with  the  presiding 
official  that  there  was  no  evidence  to 
support  appellant’s  contention  that  he 
was  assigned  as  a guard  in  reprisal  for 
appealing  the  removal.  Further,  the 
Board  found  that — contrary  to  the  pre- 
siding official’s  finding — the  standard 
form  50  cancelling  the  removal  was 
properly  executed. 

Accordingly,  the  Board  affirmed  the 
initial  compliance  decision  in  part  and 
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reversed  it  in  part.  Further,  it  ordered  the 
agency  to  place  appellant  in  the  position 
of  policeman  (first  class)  retroactive  to 
his  removal  date,  May  15, 1981. 


NEXUS 

This  month  the  Board  issued  a 
number  of  decisions  regarding  the  issue 
of  nexus.  The  Board  found  a presump- 
tion of  nexus  established  in  each  of  these 
cases.  Although  the  decisions  were,  for 
the  most  part,  unanimous,  Member 
Dennis  M.  Devaney  issued  dissenting  or 
partially  dissenting  opinions  in  several 
cases. 

Summaries  of  these  decisions  follow. 


James  Abrams  v.  Department 
of  the  Navy 
PH075281 10312 
August  17, 1984 

1.311, 1.332. 1.3322, 1.371, 1.3711, 1.400, 
4.125, 10.130 

Appellant’s  case  was  before  the  Board 
on  remand  from  the  U.S.  Court  of 
Appeals  for  the  Third  Circuit.  The  Board 
had  affirmed  as  modified  the  presiding 
official’s  initial  decision  which  sus- 
tained the  agency’s  action  removing 
appellant.  The  court  found  that  the 
Board  had  erred  in  holding  that  appel- 
lant had  rebutted  the  presumption  of 
nexus. 

The  agency  had  removed  appellant 
based  on  several  charges:  that  he  was 
convicted  for  shooting  another  person; 
that  he  was  away  from  his  job  without 
permission  on  May  21, 1980;  that  on 
June  1, 1980,  he  was  absent  from 
assigned  overtime  without  permission; 
and  that  he  was  absent  without  leave 
(AWOL)  while  he  was  serving  his  prison 
term  for  the  shooting. 

On  re-examining  the  record,  the  Board 
found  that  appellant  did  not  present  suf- 
ficient evidence  to  rebut  the  “strong  and 
secure”  presumption  of  nexus  between 
his  criminal  conduct  and  the  efficiency 
of  the  service.  The  Board  sustained  all  of 
the  charges  against  appellant. 

As  for  the  AWOL  charge  for  appel- 
lant’s period  of  incarceration,  appellant 
contended  that  because  the  agency 
denied  him  the  opportunity  to  return  to 
duty  under  a work-release  program,  such 
charge  should  not  have  been  sustained. 
Noting  that  appellant’s  unauthorized 
absence  was  caused  by  his  own  criminal 
conduct,  the  Board  found  no  law,  rule,  or 
regulation  which  obligated  the  agency  to 
accept  appellant  for  duty  under  the 
work-release  program.  The  Board  noted 
that  although  the  agency  considered 


accepting  appellant  under  the  program, 
it  declined  to  do  so  because  of  the  violent 
and  life-threatening  nature  of  appel- 
lant’s criminal  offense.  The  Board 
affirmed  as  modified  the  initial  decision. 

Board  Member  Dennis  M.  Devaney 
concurred  in  part  and  dissented  in  part 
with  the  Board’s  majority  opinion.  He 
believed  that  the  record  amply  supported 
appellant’s  removal.  However,  he  dis- 
agreed that  appellant’s  AWOL  while  he 
was  in  prison  “provides  an  independent 
ground  for  sustaining  appellant’s  re- 
moval.” Referring  to  the  court  decision 
in  appellant’s  case,  Devaney  noted  that 
appellant  was  ready  and  able  to  report 
for  duty  and  was  absent  only  because 
the  agency  forced  him  to  be  so. 

Tfie  Member  pointed  out  that  the 
Board  had  previously  granted  stays  of 
personnel  actions  under  5 U.S.C.  § 1208 
to  prevent  an  agency  from  initiating  a 
removal  resulting  from  incarceration 
when  court-approved  work  release  was 
denied  by  the  agency. 


John  N.  Backus  v.  Office  of 
Personnel  Management 

AT07528210868  and 
AT07528211176 
August  17, 1984 

1.110, 1.122, 1.332, 1.3672, 1.371, 1.3711, 
1.400,4.127,4.211 

Appellant,  a labor  relations  specialist, 
was  indicted  by  a grand  jury  for  aggra- 
vated assault  in  the  shooting  r ' his  fian- 
cee. The  agency  indefinitely  Si  nded 
him,  then  removed  him.  Upon  appeal, 
the  presiding  official  afirmed  both 
actions. 

Appellant  argued  that  the  agency 
failed  to  establish  the  shooting  charge 
on  which  it  based  his  removal.  However, 
the  Board  found  that  evidence — such  as 
the  poTTce  report  of  the  shooting,  the  vic- 
tim’s statement,  and  the  grand  jury 
indictment — clearly  implicated  appel- 
lant and  supported  the  agency’s  action. 

Appellant  challenged  the  presiding 
official’s  finding  that  the  agency  suc- 
cessfully countered  appellant’s  rebuttal 
of  the  presumption  of  nexus.  Appellant 
submitted  affidavits  from  persons  who 
were  his  business  contacts  in  other  Fed- 
eral agencies.  These  persons  claimed 
that  they  had  no  apprehension  about 
working  with  appellant.  In  turn,  the 
agency  submitted  evidence  attesting  to 
the  apprehension  of  appellant’s 
co workers  and  of  other  Federal 
employees  with  whom  appellant  worked. 
In  that  appellant  no  longer  had  the 
respect  and  confidence  of  his  clients,  his 
misconduct  had  adversely  affected  the 
agency’s  accomplishment  of  its  mission 


and  appellant’s  ability  to  perform  his 
job.  The  Board  therefore  affirmed  the 
initial  decision. 


Allen  Faint  v.  U.S.  Postal 
Service 
SL07528310088 
August  17, 1984 

1.110, 1.3321, 1.348, 1.3672, 1.371, 1.3711, 
1.400,1.410,1.650,4.411 

Appellant  shot  a man  who  had  beaten 
appellant’s  18-year-old  daughter.  He 
consequently  was  sentenced  to  five 
year’s  probation  for  second  degree 
assault  and  one  year’s  imprisonment  for 
unlawful  use  of  a weapon. 

The  presiding  official  reversed  appel- 
lant’s removal,  finding  that  the  agency 
proved  its  charges  but  did  not  prove  the 
required  nexus  to  the  efficiency  of  the 
service.  The  Board  disagreed. 

The  Board  explained  that  a presump- 
tion of  nexus  may  be  overcome  only  if 
the  appellant  shows  that  his  offense  did 
not  have  an  adverse  effect  on  the  effi- 
ciency of  the  service.  The  Board  found 
no  such  evidence  in  appellant’s  case.  It 
noted  that  the  agency  stated  that  its 
reputation  may  have  been  damaged  by 
the  media  coverage  generated  by  the 
shooting  incident.  The  agency  also  con- 
tended that  appellant’s  off-duty  miscon- 
duct influenced  management’s  con- 
fidence in  his  judgment  and  his  ability 
to  perform  as  a supervisor. 

In  questioning  the  reasonableness  of 
the  removal  penalty,  appellant  gave  as 
mitigating  factors  his  25  years  of  satis- 
factory service  with  the  agency,  as  well 
as  his  belief  that  his  behavior  may  have 
been  influenced  by  his  psychological 
condition  and  by  the  medication  he  was 
taking.  The  Board  determined,  however, 
that  the  seriousness  of  appellant’s 
offense  overrode  these  mitigating  fac- 
tors. The  Board  therefore  reversed  the 
initial  decision  and  sustained  appel- 
lant’s removal. 


Gary  G.  Franks  v. 
Department  of  the  Air 
Force 

DA07528210002 
August  17, 1984 

1.110, 1.320, 1.322, 1.371, 1.3711, 1.420, 
1.521, 1.522,4.310 

Appellant,  intoxicated  and  on  annual 
leave,  was  apprehended  on  agency  prop- 
erty by  security  police.  The  presiding 
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official  did  not  sustain  appellant’s  re- 
moval, finding  no  nexus  between  appel- 
lant’s off-duty  misconduct  and  the  effi- 
ciency of  the  service. 

The  Board  relied  on  a similar  case  to 
show  nexus  in  appellant’s  case.  It 
explained  that  in  Venson  v.  Department 
of  the  Air  Force,  9 MSPB  606  (1982),  it 
upheld  the  removal  of  an  employee 
who — while  off-duty  and  under  the 
influence  of  intoxicants — inflicted  bodily 
harm  on  persons  who  were  on  agency 
property  (at  an  NCO  club)  and  spoke 
abusively  to  agency  police.  The  Board 
noted  that  except  for  the  aspect  of  bodily 
harm,  Venson  was  very  similar  to  appel- 
lant’s case  in  that  in  both  cases,  the 
appellants  caused  potential  danger  to 
themselves  and  others  and  made  it 
necessary  to  call  in  agency  personnel  to 
control  their  misconduct. 

The  Board  further  noted  that  appel- 
lant had  been  disciplined  twice  pre- 
viously (for  unauthorized  absences)  and 
also  that  appellant  refused  the  agency’s 
offer  of  counseling  services.  The  Board 
therefore  reversed  the  initial  decision 
and  sustained  appellant’s  removal. 


Larry  E.  Graybill  v.  U.S. 
Postal  Service 

PH07528310076 
August  17, 1984 

1.122, 1.332, 1.3672, 1.371, 1.3711 

Because  appellant  was  arrested  and 
arraigned  for  five  counts  of  child  abuse 
and  five  counts  of  fourth  degree  sex 
offense,  the  agency  indefinitely  sus- 
pended him.  On  appeal,  however,  the 
presiding  official  reversed  the  agency’s 
action,  finding  that  the  agency  had 
reasonable  cause  to  suspend  appellant 
but  that  it  did  not  prove  that  the  suspen- 
sion promoted  the  efficiency  of  the 
service. 

The  Board  agreed  with  the  agency’s 
argument  that  the  record  did  establish 
nexus  between  appellant’s  offense  and 
the  efficiency  of  the  service.  The  Board 
referred  to  its  holding— in  Johnson  v. 
Department  of  Health  and  Human  Ser- 
vices, MSPB  Docket  No.  PH075281 10407 
(August  17,  1984)  (see  page  6 of  this 
issue) — that  the  agency  may  rely  on  a 
rebuttable  presumption  of  nexus  arising 
from  the  nature  and  gravity  of  an 
employee’s  misconduct. 

The  Board  noted  that  even  though 
appellant’s  job  as  a letter  carrier 
required  him  to  be  in  constant  contact 
with  the  public,  evidence  failed  to  indi- 
cate that  his  misconduct  generated  com- 
plaints from  the  community.  The  Board 
also  noted  that  there  was  no  evidence 
that  appellant’s  supervisors  and 
coworkers  had  lost  trust  in  him.  None- 


theless, the  Board  noted,  the  lack  of  evi- 
dence on  that  point  “does  not  diminish 
the  harmful  effect  knowledge  of  appel- 
lant’s arrest  and  arraignment  could 
have  upon  the  public  at  large.’1  The 
Board  found  this  to  be  especially  true  in 
light  of  the  fact  that  appellant’s  route 
included  two  high  schools,  and  his 
alleged  victim  was  his  stepdaughter. 

The  Board  therefore  reversed  the  initial 
decision  and  sustained  appellant’s  indef- 
inite suspension. 


Olenthia  Green  v. 
Department  of  the  Army 

PH07528210169 
August  17, 1984 

1.311, 10.1323 

The  Board  denied  the  petition  for 
review  in  this  case.  Member  Devaney 
concurred  with  the  Board  majority’s 
decision  to  sustain  appellant’s  removal 
but  disagreed  with  their  rationale  for 
doing  so.  He  referred  to  his  opinions 
regarding  employee  participation  in 
court-approved  work-release  programs 
in  Abrams  v.  Department  of  the  Navy, 
MSPB  Docket  No.  PH075281 10312 
(August  17, 1984)  and  Poe  v.  Department 
of  the  Army,  MSPB  Docket  No. 
PH07528210170  (August  17, 1984)  (see 
pages  4 and  7 of  this  issue). 


Benjamin  F.  Harrison  v. 
Department  of  the 
Treasury 

DC075281 10622 
August  17, 1984 

1.110, 1.320,1.322, 1.371, 1.3711,4.211 

The  agency  removed  appellant  based 
on  his  conviction  for  possession  with 
intent  to  distribute  marijuana  and  for 
misuse  of  sick  leave.  Although  the  pre- 
siding official  found  the  marijuana 
charge  supported,  he  found  that  appel- 
lant’s illegal  activities  did  not  warrant  a 
presumption  that  nexus  existed  between 
appellant’s  misconduct  and  the  effi- 
ciency of  the  service.  The  presiding  offi- 
cial also  found  no  proof  that  appellant 
misused  sick  leave.  He  therefore  re- 
versed appellant’s  removal. 

In  considering  the  agency’s  petition 
for  review,  the  Board  discussed  the  sen- 
sitivity of  appellant’s  position  and 
whether  his  trustworthiness  was  dam- 
aged by  his  misconduct.  The  Board 
noted  that  agency  testimony  explained 
the  sensitivity  of  appellant’s  computer 
programmer  position,  in  which  he 
worked  with  lost  or  stolen  government 
checks.  The  proposing  official  acknowl- 


edged the  lack  of  security  in  her  branch 
and  attested  to  the  potential  for  fraud  by 
manipulating  the  computer  data. 

The  Board  stated  that  while  appellant 
occupied  a position  which  required  a 
high  level  of  trustworthiness,  he  was 
convicted  for  a felony  “which  necessar- 
ily required  deliberation,  concealment, 
and  planning  for  his  personal  gain." 

The  Board  stated  that  the  agency  was 
not  required  to  place  trust  in  appellant 
“who  voluntarily  involved  himself  in 
such  illegal  conduct  while  having  access 
to  systems  and  procedures  directly  per- 
taining to  public  funds.” 

Although  appellant  attempted  to  show 
that  he  could  be  trusted,  the  Board  found 
his  evidence  insufficient  to  rebut  the 
agency’s  position.  The  Board  noted  that 
two  appellant's  witnesses  were  not 
aware  of  the  specific  nature  of  appel- 
lant’s conviction,  and  one  of  the  wit- 
nesses chose  not  to  believe  that  appel- 
lant had  engaged  in  illegal  activities. 

The  Board  pointed  out  that  regarding 
a finding  of  nexus,  appellant's  case  was 
different  from  Fisher  v.  Department  of 
Health  and  Human  Services,  8 MSPB 
371  (1981),  in  which  an  employee  was 
removed  based  on  a conviction  for  con- 
spiracy to  distribute  LSD.  In  that  case 
the  agency  claimed  that  the  apprehen- 
sion of  Fisher’s  coworkers  established 
nexus.  However,  the  agency  failed  to 
present  evidence  as  to  the  attitudes  of 
the  coworkers.  Moreover,  Fisher’s 
supervisor  testified  that  there  had  been 
no  difficulties  between  Fisher  and  his 
coworkers;  evidence  indicated  that 
Fisher  was  not  in  a position  requiring  a 
high  degree  of  trust. 

The  Board  concluded  that  appellant’s 
removal  promoted  the  efficiency  of  the 
service.  It  therefore  reversed  the  initial 
decision  and  sustained  the  agency’s 
action. 

Board  Member  Devaney  issued  an 
opinion  dissenting  from  the  Board 
majority’s  opinion  in  this  case.  He  ques- 
tioned the  nexus  finding  in  appellant’s 
case.  The  Member  noted  that  according 
to  the  legislative  history  of  the  Civil  Ser- 
vice Reform  Act  of  1978,  while  criminal 
conduct  may  be  considered  in  evaluating 
nexus,  conviction  for  a crime  does  not 
establish  nexus  per  se.  Devaney  dis- 
cussed the  disparity  in  court  decisions 
regarding  nexus  and  noted  that  nexus 
continued  to  be  a troublesome  issue. 

The  Member  stated  that  the  Board 
majority  equated  appellant’s  marijuana 
conviction  with  lack  of  honesty  in  Fed- 
eral employment.  He  found  no  precedent 
for  such  finding.  Devaney  stated  that 
the  presiding  official  properly  relied  on 
Gamble  v.  U.S.  Postal  Service,  7 MSPB 
487  (1981),  which  provided  that  commit- 
ing  a crime  did  not  automatically  reflect 
on  an  individual’s  honesty  regarding  his 
Federal  employment.  He  noted  that  all 


of  the  witnesses  who  testified  agreed 
that  appellant  was  an  exemplary 
employee.  Further — according  to  their 
testimony— neither  the  agency  propos- 
ing official  nor  appelant’s  supervisor 
had  any  reason  to  question  appellant’s 
integrity. 

On  the  issue  of  trustworthiness,  Dev- 
aney  pointed  out — as  had  the  presiding 
official — that  appellant’s  conviction  did 
not  involve  the  type  of  offense,  such  as 
theft  or  fraud,  which  would  indicate  that 
appellant  could  not  be  trusted  with  work 
involving  public  funds.  The  Member 
noted  that  the  fact  that  the  agency 
allowed  appellant  to  work  for  six  months 
after  his  conviction  and  before  his 
removal — and  that  his  performance  was 
outstanding  during  that  period- 
rebutted  a presumption  of  nexus. 

Devaney  also  agreed  with  the  presid- 
ing official’s  finding  that  nexus  could 
not  be  presumed  based  on  the  gravity  of 
appellant’s  offense.  He  noted  that  the 
presiding  official  found  appellant’s  mis- 
conduct to  be  serious  but  not  of  the  same 
gravity  as  the  offenses — such  as  child 
molestation  or  unjustifiable  homicide — 
at  issue  in  other  decisions  involving 
nexus.  Citing  appellant’s  outstanding 
performance  and  the  lack  of  adverse 
effect  his  offense  had  on  his  coworkers, 
Devaney  found  the  presumption  of 
nexus  rebutted. 

James  L.  Honeycutt  v. 
Department  of  Labor,  Mine 
Safety  and  Health 
Administration 

AT07528210386 
August  17, 1984 

1.110, 1.122, 1.3321, 1.365,1.371, 1.3711, 
1.400, 1.511 

Appellant,  a coal  mine  inspector,  shot 
a man  who  harassed  him  in  a bar. 
Charged  with  public  intoxication  and 
first  degree  assault,  appellant  was 
placed  in  jail  for  two  days,  then  released 
on  bond.  The  charges  against  him  were 
eventually  dropped.  When  appellant 
appealed  to  the  Board’s  regional  office, 
the  presiding  official  reversed  the  agen- 
cy’s actions — an  indefinite  suspension 
and  a removal. 

The  Board  agreed  with  the  presiding 
official’s  finding  that  the  agency  indefi- 
nitely suspended  appellant  without  the 
required  reasonable  cause  to  believe  that 
appellant  had  committed  a crime  for 
which  he  could  be  imprisoned.  However, 
the  Board  found  that  additional 
circumstances — known  to  the  agency — 
gave  rise  to  reasonable  cause. 

The  Board  noted  that  documents 
including  the  state  police  arrest  report, 
the  arrest  warrant,  and  the  bail  bond 


form  revealed  appellant’s  public  drunk- 
enness, gave  details  about  the  shooting, 
and  documented  appellant’s  arrest.  The 
Board  also  noted  that  while  appellant 
claimed  that  he  acted  in  self  defense,  he 
admitted  to  his  supervisor  that  he  was 
too  drunk  to  remember  what  happened 
the  night  of  the  shooting.  These  factors, 
stated  the  Board — combined  with  the 
sensitive  nature  of  appellant’s  position, 
a job  which  required  public  contact- 
established  reasonable  cause  and  the 
required  nexus  between  appellant’s  sus- 
pension and  the  efficiency  of  the  service. 
Therefore,  the  Board  reversed  the  initial 
decision  and  sustained  appellant’s 
removal. 


Kenneth  P.  Jaworski  v. 
Department  of  the  Army 

PH07528210657 
August  17, 1984 

1.120, 1.320, 1.323,  1.3711, 1.400, 1.410, 
4.411 

The  agency  suspended  appellant  for 
90  days  for  possession  of  marijuana  and 
sale  of  cocaine.  Upon  appellant’s  appeal 
to  the  Board’s  regional  office,  the  presid- 
ing official  found  that  the  agency  sup- 
ported the  charges  but  failed  to  show 
nexus  between  the  cocaine  sale  and  the 
efficiency  of  the  service.  The  presiding 
official  therefore  mitigated  the  penalty 
to  a five-day  suspension. 

In  discussing  nexus,  the  Board  noted 
that  appellant — whose  misconduct 
involved  possession  of  marijuana  on  a 
military  installation  and  sale  of  cocaine 
to  military  personnel — worked  in  techni- 
cal and  administrative  aspects  of 
national  defense  projects.  The  Board 
stated  that  “appellant’s  involvement 
with  illegal  drugs  indicates  a lack  of 
judgment  incompatible  with  the  serious 
objectives  of  his  position.” 

Appellant’s  supervisor  testified  that 
appellant’s  misconduct  had  not  adver- 
sely affected  his  performance.  The 
supervisor  stated,  nonetheless,  that  he 
had  lost  confidence  in  appellant.  Also, 
the  Board  noted,  because  appellant  had 
lost  his  security  clearance  through  mis- 
conduct, his  supervisor  could  not  fully 
use  his  capabilities. 


James  I.  Johnson  v. 
Department  of  Health  and 
Human  Services 

PH075281 10407 
August  17, 1984 

1.122, 1.3321, 1.3672, 1.371, 1.3711, 1.511, 
4.411, 10.1322 


The  agency  indefinitely  suspended 
appellant  from  his  position  of  clerk- 
typist  because  he  was  arrested  and 
indicted  for  offenses  including  rape  and 
robbery  with  a dangerous  weapon.  The 
presiding  official  found  that  even 
though  a rebuttable  presumption  of 
nexus  arose  from  appellant’s  egregious 
conduct,  appellant  had  rebutted  that 
presumption.  The  presiding  official 
therefore  reversed  the  agency’s  action. 

The  agency  petitioned  for  review, 
alleging  that  it  had  new  evidence;  the 
Office  of  Personnel  Management  (OPM) 
intervened  in  the  case. 

The  Board  discussed  judicial  opinion 
regarding  whether  an  agency  may 
rebuttably  presume  that  nexus  exists 
between  off-duty  misconduct  and  the 
efficiency  of  the  service,  arising  from  the 
nature  and  gravity  of  the  misconduct. 
The  Board  noted  that  in  some  cases— 
including  Bonet  v.  U.S.  Postal  Service, 
661  F.2d  1071  (5th  Cir.  1981)  and  D.E.  v. 
Department  of  the  Navy,  721  F.2d  1164 
(9th  Cir.  1983),  both  of  which  involved 
child  molestation — the  courts  rejected 
the  conclusion  that  a rebuttable  pre- 
sumption of  nexus  may  arise  in  egre- 
gious circumstances. 

However,  the  Board  noted  that  other 
courts  held  that  nexus  based  on  the 
gravity  of  misconduct  may  be  rebuttably 
presumed.  The  Board  pointed  out,  how- 
ever, that  the  problem  was  in  determin- 
ing what  offenses  give  rise  to  a rebutta- 
ble presumption  of  nexus  and  what 
evidence  is  sufficient  to  rebut  the  pre- 
sumption. The  Board  stated  that  cases 
in  which  the  courts  had  allowed  an 
agency  to  rely  on  a rebuttable  presump- 
tion of  nexus  generally  involved  convic- 
tion for  the  use  of  deadly  force;  egregious 
sexual  misconduct;  or  misconduct 
involving  professional  or  moral  turpi- 
tude which  was  criminal  in  nature  and 
related  to  the  employee’s  work. 

The  Board  cited  decisions  in  which  the 
courts  had  found  a rebuttable  presump- 
tion of  nexus  because  of  the  serious 
nature  of  an  employee’s  misconduct. 
Among  the  decisions  cited  were  cases  in 
which  a postmaster  was  convicted  of 
manslaughter,  a customs  inspector  used 
and  transported  marijuana,  and  an  elec- 
tronics engineer  sexually  abused  a five- 
year-old  girl. 

The  Board  expressed  disagreement 
with  Bonet  and  D.E.  It  concluded  that 
an  agency  could  rely  on  a rebuttable  pre- 
sumption of  nexus  which  may  arise  in 
certain  egregious  circumstances  in  order 
to  carry  its  burden  of  establishing  nexus 
between  the  misconduct  and  the  effi- 
ciency of  the  service.  In  appellant's  case, 
the  Board  agreed  with  the  presiding  offi- 
cial’s finding  that  nexus  could  be  rebut- 
tably presumed  but  disagreed  with  the 
finding  that  appellant  showed  that  his 
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misconduct  had  no  adverse  effect  on  the 
efficiency  of  the  service. 

The  Board  noted  the  testimony  of  two 
of  appellant’s  female  coworkers  who 
stated  that— despite  appellant’s  indict- 
ment for  rape— they  were  not  afraid  to 
work  with  him.  The  Board  pointed  out, 
however,  that  both  women  testified  that 
they  were  not  familiar  with  the  details  of 
the  rape  charge  and  the  other  related 
charges.  The  Board  concluded  that  the 
testimony  of  these  witnesses  was  largely 
speculative. 

The  Board  also  noted  the  testimony  of 
appellant’s  superiors,  who  stated  that 
they  were  concerned  about  the  safety  of 
their  subordinate  employees  if  appellant 
were  retained  on  the  job  while  the 
agency  investigated  the  charges  against 
him.  To  illustrate  its  concern  further,  the 
agency  submitted  new  evidence  regard- 
ing an  incident  in  which  appellant 
allegedly  raped  a second  woman  some- 
time after  the  close  of  the  record  by  the 
presiding  official. 

The  Board  concluded  that  the  pre- 
sumption of  nexus  raised  by  the  gravity 
of  appellant’s  alleged  criminal  conduct 
was  not  rebutted  by  appellant’s  evi- 
dence. Finding  that  the  agency  carried 
its  burden  of  establishing  nexus  between 
appellant’s  misconduct  and  the  effi- 
ciency of  the  service,  the  Board  reversed 
the  initial  decision  and  sustained  appel- 
lant’s indefinite  suspension. 


Michael  H.  Person  v.  U.S. 
Postal  Service 

PH07528310249 
August  24, 1984 

1.110, 1.322, 1.3322, 1.371, 1.3711, 1.400 

Appellant  was  removed  based  on  his 
conviction  for  selling  cocaine.  Finding 
the  charge  supported  but  finding  no 
showing  of  nexus  between  appellant’s 
off-duty  offense  and  the  efficiency  of  the 
service,  the  presiding  official  did  not  sus- 
tain the  removal. 

The  Board  disagreed  with  the  presid- 
ing official’s  determination  that  because 
appellant’s  position  as  a city  carrier  was 
not  particularly  sensitive,  his  miscon- 
duct did  not  automatically  provide  the 
required  nexus.  The  Board  also  dis- 
agreed with  the  presiding  official’s  find- 
ing that  appellant’s  history  of  drug  prob- 
lems and  the  adverse  publicity 
generated  by  his  conviction  was  insuffi- 
cient to  establish  nexus. 

The  Board  stated  that  even  though  a 
presumption  of  nexus  may  arise  from 
the  nature  and  gravity  of  the  miscon- 
duct, appellant’s  conduct  was  not  so 
egregious  as  to  result  in  such  presump- 
tion. The  Board  stated,  however,  that  the 
agency  did  establish  a connection 


between  appellant’s  off-duty  misconduct 
and  the  efficiency  of  the  service. 

The  Board  noted  that  appellant  held  a 
responsible  and  highly  visible  position. 
The  Board  further  noted  that  according 
to  the  record,  appellant’s  drug  conviction 
adversely  affected  the  morale  and  effi- 
ciency of  the  agency’s  employees  and 
interfered  with  the  trust  the  agency  and 
the  public  placed  in  appellant.  The 
Board  therefore  reversed  the  initial  deci 
sion  and  sustained  appellant’s  removal. 

Marlin  E.  Poe  v.  Department 
of  the  Army 

PH07528210170 
August  17, 1984 

1.120,  1.121,  1.311, 1.322,  1.3312,6.121, 
6.125, 10.1211 

The  issue  before  the  Board  was 
whether  the  agency  constructively  sus- 
pended appellant  by  charging  him  with 
absense  without  leave  (AWOL)  after  it 
refused  to  participate  in  an  arrangement 
for  his  work-release  from  prison. 

According  to  the  record,  appellant  was 
convicted  of  criminal  charges  involving 
the  possession  and  delivery  of  a con- 
trolled substance.  The  agency  refused  to 
participate  in  a work-release  program 
which  would  have  allowed  appellant  to 
report  to  work  from  prison.  Therefore, 
appellant  served  his  two-month  sen- 
tence, and  the  agency  placed  him  in  an 
AWOL  status  while  he  was  in  prison. 

The  presiding  official  found  that  the 
agency  suspended  appellant  when  it 
placed  him  in  an  AWOL  status  even 
though  he  was  “ready,  willing,  and 
able’’  to  work  (see  Mosely  v.  Department 
of  the  Navy,  4 MSPB  220  (1980)).  The 
presiding  official  added  that  in  doing  so, 
the  agency  had,  in  effect,  taken  an 
adverse  action  without  allowing  appel- 
lant procedural  due  process. 

The  Board  disagreed  with  the  presid- 
ing official,  finding  no  showing  that 
appellant  was  ready,  willing,  and  able  to 
work  during  the  period  in  question  and 
thus  found  no  indication  that  his  appeal 
was  within  Board  jurisdiction. 

The  Board  determined  that  since 
appellant’s  absence  was  caused  by  his 
own  criminal  misconduct,  he  was 
responsible  for  the  period  of  AWOL.  The 
Board  stated  that  “the  agency  merely 
carried  appellant  in  an  appropriate  pay 
and  leave  status  in  recognition  of  the 
facts.”  Moreover,  the  Board  found  no 
authority  requiring  the  agency  to  partic- 
ipate in  a work-release  program.  Con- 
cluding that  appellant  did  not  establish 
that  he  was  constructively  suspended, 
the  Board  reversed  the  initial  decision 
and  dismissed  the  appeal  for  lack  of 
jurisdiction. 


Member  Dennis  M.  Devaney  issued  an 
opinion  dissenting  from  the  opinion  of 
the  Board  majority.  Specifically,  the 
Member  found  the  agency’s  refusal  to 
approve  of  appellant’s  participation  in 
the  work-release  program  to  be  an  abuse 
of  discretion.  Devaney  stated  that  once 
an  agency  denies  permission  for  an 
employee  to  participate  in  such  a pro- 
gram, “it  is  arbitrary  and  capricious  for 
the  agency  to  then  complain  that  the 
employee  is  AWOL.” 


Richard  E.  Ringo,  et  al.  v. 
Department  of  the  Army 

AT07528310570 
August  17, 1984 

1.343, 10.1323 

Appellants  were  suspended  for  falsifi- 
cation of  travel  vouchers.  They  questi- 
oned the  presiding  official’s  finding  that 
specific  proof  of  nexus  was  not  required 
in  their  cases.  Noting  that  the  presiding 
official  found  that  the  misconduct  was 
an  intentional  act  which  compromised 
appellants’  integrity  and  trustworthi- 
ness, the  Board  stated  that  appellants’ 
argument  lacked  merit.  Finding  the  mis- 
conduct a valid  basis  for  disciplinary 
action,  the  Board  denied  the  petition  for 
review. 

Other  appellants  affected  by  the 
Board’s  order  were  HOHL,  Mitchell; 
VORMBROCK,  Thomas  L.;  and  WHIT- 
TLE, David  E. 


Billy  D.  Stines  v.  Department 
of  Justice 

SF07528310671 
August  17, 1984 

1.110,  1.3321,  1.371, 1.3711, 1.400.  4.129, 
4.412,8.230 

The  agency  removed  appellant  from 
the  position  of  supervisory  correctional 
officer.  It  based  its  charge  on  appellant’s 
misdemeanor  offense  of  disorderly  con- 
duct; the  charge  had  originally  been 
aggravated  assault  but  was  reduced  as 
the  result  of  plea  bargaining. 

The  charge  stemmed  from  an  alterca- 
tion between  appellant  and  a bar  owner. 
The  bar  owner  intervened  when  trouble 
occurred  between  appellant  and  two 
women  at  the  bar.  Consequently,  accord- 
ing to  the  bar  owner,  appellant  pointed  a 
loaded  gun  at  him. 

Despite  appellant’s  denials,  the  presid- 
ing official  found  that  appellant  proba- 
bly did  hold  his  gun  in  a ready  position. 
Although  the  presiding  official  sus- 
tained the  charge,  he  found  no  nexus 
between  appellant’s  off-duty  misconduct 
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and  the  efficiency  of  the  service.  The 
presiding  official  therefore  reversed  the 
removal. 

The  Board  disagreed,  finding  that  the 
agency  proved  the  requisite  nexus.  It 
noted  that  the  presiding  official  gave 
insufficient  weight  to  two  pieces  of 
evidence — an  affidavit  from  the  chief 
executive  officer  of  the  Safford  Prison 
Camp  and  a newspaper  article  which 
named  appellant  in  connection  with  the 
incident  with  the  bar  owner. 

In  the  affidavit,  the  chief  stated  that 
appellant’s  offense  had  adversely 
affected  the  operation  of  the  camp  in 
that  the  misconduct  had  destroyed 
appellant’s  credibility  as  a correctional 
officer.  The  Board  stated  that  there  was 
a connection  between  appellant’s 
duties — which  required  him  to  interact 
with  prison  inmates  in  sometimes  tense 
situations — and  his  exhibition  of  bad 
judgment  in  drawing  his  gun  on  an 
unarmed  civilian. 

As  for  the  newspaper  article,  the 
Board  stated  that  because  the  communi- 
ties surrounding  the  prison  camp  were 
very  small,  the  bad  publicity  generated 
by  appellant’s  misconduct  would  have  a 
greater  negative  effect  than  it  would 
have  in  a more  populous  area.  The  Board 
added  that  people  who  knew  that  appel- 
lant was  a law  enforcement  officer  “can 
reasonably  be  expected  to  experience  an 
increase  in  suspicion  of  authority  and  a 
decline  of  confidence  in  appellant’s  abili- 
ties as  well  as  a decline  of  confidence  in 
the  agency’s  integrity.” 

Finding  nexus  established,  the  Board 
reversed  the  initial  decision  and  sus- 
tained appellant’s  removal. 


Harold  G.  White  v.  U.S. 

Postal  Service 

CH07528210166  and 
CH07528210160 
August  17, 1984 

1.110, 1.122, 1.3321, 1.3322, 1.511,  4.127, 
4.411 

Appellant,  a postmaster,  was  indefi- 
nitely suspended  then  removed  for 
charges  arising  from  an  off-duty  hit  and 
run  accident.  Specifically,  the  charges 
were  tampering  with  evidence  and  leav- 
ing the  scene  of  an  accident.  The  presid- 
ing official  reversed  both  of  the  agency’s 
actions. 

Disagreeing  with  the  presiding  offi- 
cial’s conclusions  that  it  failed  to  prove 
nexus,  the  agency  petitioned  for  review. 
The  agency  argued  that  appellant’s  con- 
viction for  leaving  the  scene  of  an  acci- 
dent indicated  a lack  of  trustworthiness 
which  breached  the  public’s  trust  in  the 
agency.  The  agency  noted  that  this 


breach  was  shown  by  the  media  cover- 
age and  public  reaction  generated  by 
appellant’s  offense.  The  agency  added 
that  appellant’s  indictment  for  tamper- 
ing justified  his  suspension  because 
such  offense  brought  appellant’s 
honesty  into  question. 

The  Board  agreed  with  the  agency’s 
arguments,  finding  that  it  did  prove  that 
appellant— the  highest  postal  officer  in 
his  area — committed  an  offense  which 
impinged  upon  his  reliability  and  integ- 
rity. The  Board  noted  that  the  agency 
established  that  appellant’s  conduct 
received  media  coverage  which  identi- 
fied appellant  and  his  position.  Further, 
the  agency  received  calls  and  comments 
from  customers  complaining  about 
appellant’s  conduct.  Based  upon  such 
evidence,  the  Board  concluded  that  the 
agency  did  establish  nexus  to  support 
appellant’s  removal. 

As  for  the  indefinite  suspension,  the 
agency  claimed  that  appellant’s  indict- 
ment for  tampering  with  evidence  gave 
the  agency  reasonable  cause  to  believe 
that  appellant  had  committed  a crime 
for  which  he  would  be  imprisoned.  The 
agency  stated  that  appellant  hid  or 
altered  his  car  to  impair  the  car’s  use  as 
evidence  and  that  such  conduct  violated 
the  agency’s  standards  of  conduct. 

The  Board  noted  that  in  support  of  its 
argument,  the  agency  presented  docu- 
ments such  as  the  police  investigation 
reports  and  newspaper  articles  reporting 
appellant’s  attempt  to  repair  his  car. 
Concluding  that  the  agency’s  action  of 
initiating  the  indefinite  suspension  was 
proper,  the  Board  reversed  the  initial 
decision  and  sustained  the  agency’s 
actions. 


James  W.  Williams,  Jr.  v. 
General  Services 
Administration 

DE07528210040 
August  17, 1984 

1.110, 1.3321, 1.3672, 1.3711, 1.400, 
10.1322 


Based  on  the  charge  of  sexually 
assaulting  a child,  the  agency  removed 
appellant  from  the  position  of  custodial 
work  inspector.  When  appellant 
appealed  to  the  Board’s  regional  office, 
the  presiding  official  found  no  nexus 
between  appellant’s  off-duty  misconduct 
and  the  efficiency  of  the  service.  He 
therefore  reversed  appellant’s  removal. 

In  considering  the  agency’s  petition 
for  review,  the  Board  found  that  nexus 
could  be  presumed  in  appellant’s  case 
based  on  the  nature  and  gravity  of  his 
offense.  The  Board  noted  that  appellant 
pleaded  guilty  to  the  charge  that  he  sexu- 


ally assaulted  his  step-daughter  and 
that  he  received  a two-year  deferred 
sentence. 

The  Board  noted  that  appellant’s  job 
required  him  to  inspect  the  work  of  con- 
tractors and  to  work  independently 
without  much  supervision.  The  Board 
found,  however,  that  the  sexual  miscon- 
duct gave  the  agency  reason  to  question 
appellant’s  integrity  in  carrying  out  his 
duties. 

Finding  that  appellant  failed  to  rebut 
a presumption  of  nexus  and  that  re- 
moval was  a reasonable  penalty,  the 
Board  reversed  the  initial  decision  and 
sustained  appellant’s  removal. 


REDUCTION  IN  FORCE 

Robert  W.  Hoffman,  Jr.  v. 
Department  of  Housing 
and  Urban  Development 

DC03518310252 
August  21, 1984 

3.420,  4.211, 12.111, 12.130, 12.421, 

12.560, 12.561 

Appellant,  a GS-15  special  assistant  in 
the  Office  of  Training,  was  removed 
through  reduction  in  force  (RIF)  proce- 
dures and  appealed  to  the  Board’s 
regional  office.  The  presiding  official, 
however,  sustained  the  agency’s  action. 
Appellant  then  petitioned  for  review, 
questioning  the  presiding  official’s  find- 
ing that  his  position  had  been  abolished 
for  legitimate  reasons. 

The  Board  noted  that  in  Bacon  v. 
Department  of  Housing  and  Urban 
Development , MSPB  Docket  No. 
DC03518310188  (April  28, 1983)— in 
which  it  adjudicated  the  consolidated 
appeals  of  other  employees  affected  by 
the  same  RIF  as  appellant — it  concluded 
that  the  agency  took  the  RIF  action  for 
proper  reasons.  The  Board  also  con- 
cluded, however,  that  appellant  provided 
evidence  sufficient  to  cast  doubt  on  the 
reasons  the  agency  abolished  his  posi- 
tion in  particular. 

According  to  the  agency’s  “Position 
Abolishment  List,”  appellant’s  position 
was  abolished  in  an  effort  to  reduce  ceil- 
ing levels  and  to  eliminate  specific  func- 
tions. As  for  the  first  reason,  the  Board 
noted  that  according  to  testimony,  the 
office  in  which  appellant  worked  was 
projected  to  be  at  or  below  its  full-time 
permanent  ceiling  before  the  RIF.  The 
Board  also  found  the  agency’s  second 
reason  for  abolishing  appellant’s 
position — to  eliminate  specific 
functions — to  be  suspect.  Instead  it 
found  persuasive  appellant’s  argument 
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that  the  specific  function  that  he  had 
performed  was  being  carried  on  by 
another  GS-15  employee. 

According  to  the  record,  appellant  was 
working  in  a division  which  was  abol- 
ished, and  he  was  subsequently  reas- 
signed to  the  Training  Division  under 
Ms.  Tardy  and  worked  as  a special 
assistant.  Shortly  thereafter,  the  director 
of  the  Training  Division  was  reassigned, 
and  two  of  Ms.  Tardy’s  special 
assistants — Ms.  Lively  and  Ms.  Schou — 
became  interim  directors.  Ms.  Lively 
subsequently  reviewed  the  training 
function  and  determined  that  it  should 
be  consolidated  into  one  Office  of  Train- 
ing. The  recommendation  was  imple- 
mented, and  Ms.  Tardy  chose  Ms.  Lively 
to  head  the  office. 

Ms.  Lively  testified  that  she  had  no 
need  for  a GS-15  special  assistant  or  for 
appellant’s  “special  projects  function’’ — 
a function  which  she  claimed  was 
already  being  carried  out  by  Ms.  Schou. 
The  Board  stated  that  “clearly,  the  func- 
tion appellant  performed  in  the  Office  of 
Training  is  still  needed  and  is  being  per- 
formed by  another  employee  of  the  same 
grade  as  appellant.”  The  Board  con- 
cluded that  the  agency  abolished  appel- 
lant’s position  in  name  only  and  that  it 
improperly  invoked  RIF  procedures  in 
appellant’s  case.  Therefore,  the  Board 
reversed  the  initial  decision  and  ordered 
the  agency  to  cancel  appellant’s 
separation. 


Donald  L.  Johnson  v. 
Department  of  Housing 
and  Urban  Development 

DE03518310282 
August  2, 1984 

4.210, 11.200,  12.110, 12.111,  12.114, 
12.220, 12.421, 12.530 

As  the  result  of  a reduction  in  force 
(RIF)  action,  appellant  was  demoted 
from  the  position  of  regional  economist, 
GM-1 10-14,  to  the  position  of  loan  spe- 
cialist, GS-1 165-11.  He  consequently 
appealed  to  the  Board,  claiming  that 
he — rather  than  an  employee  named 
Coil — should  have  been  placed  in  a 
newly  established  position,  supervisory 
regional  economist,  GM-1 10-13. 

The  presiding  official  agreed  with 
appellant’s  argument  that  he  should 
have  been  assigned  to  the  new  position. 
Finding  that  the  agency  did  not  show 
that  it  had  actually  abolished  appel- 
lant’s pre-RIF  position,  the  presiding 
official  reversed  the  RIF.  The  agency 
then  petitioned  for  review. 

According  to  the  record,  the  agency 
reorganized  and— as  a result — decided 
that  it  did  not  need  both  a supervisory 


regional  economist,  GM-1 3,  and  a 
regional  economist,  GM-14,  in  the 
Denver  region.  The  agency  therefore 
abolished  both  of  these  positions  and 
created  a new  GM-13  supervisory 
regional  economist  position  to  perform 
the  continuing  duties  of  the  two  abol- 
ished positions.  Mr.  Coil,  who  had  occu- 
pied the  abolished  GM-13  position,  was 
reassigned  to  the  new  position. 

The  Board  found  that  the  presiding 
official  made  contradictory  findings 
regarding  whether  the  agency  abolished 
appellant’s  position  and  whether  the 
agency  properly  applied  RIF  procedures. 
Considering  the  evidence,  the  Board 
stated  that  the  agency  had  properly 
employed  RIF  procedures  to  accomplish 
the  reorganization  and  that  it  had  abol- 
ished appellant’s  job. 

The  Board  addressed  appellant’s  con- 
tentions regarding  his  competitive  level. 
Appellant  claimed  that  his  competitive 
level  should  have  been  designated 
“supervisory”  in  that  agency  documents 
identified  his  position  as  a supervisory 
regional  economist.  He  also  argued  that 
the  retention  register  was  changed  to 
remove  his  position  from  a competitive 
level  for  supervisory  positions.  The  Board 
noted,  however,  that  appellant  did  not 
identify  who  he  supervised  and  that  his 
position  description  characterized  his 
position  as  “nonsupervisory.” 

The  Board  stated  that  appellant  was 
operating  on  the  belief  that  if  his  posi- 
tion were  designated  “supervisory,”  it 
would  be  in  the  same  competitive  level 
as  Mr.  Coil’s.  The  Board  pointed  out  that 
the  positions  occupied  by  appellant  and 
Mr.  Coil  could  not  be  placed  in  the  com- 
petitive level  since — under  regulations — 
positions  at  different  grades  must  be 
placed  in  separate  competitive  levels. 
The  Board  further  noted  that  because 
appellant’s  position  was  the  only 
GM/GS-110-14  position  in  the  competi- 
tive area,  no  other  position  properly 
could  have  been  placed  in  his  competi- 
tive level. 

As  for  appellant’s  contention  that  he 
should  have  been  placed  in  the  position 
instead  of  Mr.  Coil,  the  Board — citing 
Baker  v.  Department  of  Commerce, 
MSPB  Docket  No.  SE03518210038  (Feb- 
ruary 22, 1984) — explained  that  during  a 
RIF,  an  employee  may  be  assigned  to  a 
vacant  position  either  by  bumping  or 
retreating.  Pointing  out  that  both  appel- 
lant and  Mr.  Coil  were  tenure  group  I-B 
employees,  the  Board  stated  that  appel- 
lant could  not  bump  Mr.  Coil.  The  Board 
further  stated,  however,  that  because 
appellant  had  more  service  than  Mr. 
Coil,  he  could  displace  him  through 
retreat  if  he  had  been  promoted  from  or 
through  the  position  in  question. 

To  establish  such  a retreat  right, 
appellant  submitted  evidence  to  show 
that  his  GS-13  position  with  the 


Department  of  the  Army  and  his  GM-14 
positions  with  the  agency  involved 
duties  similar  to  the  position  in  question 
The  Board  noted  that  agency  personnel 
officials  had  compared  the  position  des- 
cription for  the  new  position  with  the 
description  of  appellant’s  GS-13  position 
which  appeared  in  his  Personal  Qualifi- 
cations Statement.  The  agency  found 
that  the  two  positions  involved  different 
areas  of  specialization.  The  Board  noted 
that  rather  than  dispute  such  finding, 
appellant  theorized  that  the  right  of 
retreat  was  broader  and  encompassed 
any  position  similiar  to  positions  held. 
Finding  appellant’s  theory  incorrect,  the 
Board  concluded  that  the  agency  cor- 
rectly determined  that  appellant  had  no 
right  to  retreat  to  the  new  position.  It 
therefore  reversed  the  initial  decision. 


Iris  C.  Tyler  v.  Department  of 
Commerce,  Bureau  of  the 
Census 
DC03518211058 
August  21, 1984 

10.111, 10.1214, 10.133, 12.111, 12.220, 
12.231 

Appellant  was  downgraded  as  the 
result  of  a reduction  in  force  (RIF).  When 
she  appealed  to  the  Board’s  regional 
office,  the  presiding  official  sustained 
the  agency’s  action. 

In  a petition  for  review,  appellant  con- 
tended that  the  presiding  official 
wrongly  denied  her  the  right  to  a hear- 
ing on  the  propriety  of  her  competitive 
level.  The  Board  stated  that  such  issue 
had  been  resolved  by  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  in  Cris- 
pin v.  Department  of  Commerce , Appeal 
No.  83-1368  (April  19, 1984). 

The  Board  explained  that  Crispin  was 
an  appeal  from  a Board  decision;  it 
involved  the  same  presiding  official  who 
decided  appellant’s  case  and  the  same 
RIF  action.  The  Board  noted  that  in 
Crispin,  the  court  rejected  the  presiding 
official’s  analysis  of  the  merits  of  the 
issue  in  question — the  same  analysis 
that  was  offered  in  the  initial  decision  in 
appellant’s  case.  That  analysis  indi- 
cated that  a review  of  the  record  revealed 
no  error  in  the  agency’s  establishment  of 
competitive  levels  and  that  appellant 
had  failed  to  raise  a specific  error. 

The  Board  pointed  out  that  the  court 
rejected  the  assertion  that  the  presiding 
official’s  denial  of  a hearing  on  the  com- 
petitive level  issue  constituted  a sanction 
for  Crispin’s  failure  to  specify  the  basis 
for  her  general  allegations  of  error.  The 
Board  noted  that  the  court  vacated  the 
presiding  official’s  finding  that  Cris- 
pin’s competitive  level  was  properly 
established  and  remanded  the  case  to 
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the  Board  for  a hearing  on  the  merits  of 
that  issue.  The  Board  therefore  vacated 
the  same  determination  regarding  the 
competitive  level  in  appellant’s  appeal 
and  remanded  her  case  to  the  regional 
office  for  a hearing. 

Appellant  also  disagreed  with  the  pre- 
siding official’s  determination  that  the 
agency’s  error  in  calculating  her  service 
computation  date  did  not  prejudice  her 
rights.  The  Board  noted  the  agency’s 
argument  that  appellant  was  negligent 
in  informing  it  of  the  mistake  too  late. 
The  Board  pointed  out  that  instead  of 
addressing  the  agency’s  contention,  the 
presiding  official — without 
explanation — found  that  the  error  had 
no  effect  on  the  RIF  action  against 
appellant.  Finding  no  evidence  to  sup- 
port such  conclusion,  the  Board  vacated 
the  presiding  official’s  determination  on 
this  issue  and  directed  the  regional  office 
to  consider  the  matter  on  remand. 


Samuel  Washington  v. 
Tennessee  Valley 
Authority 

AT03518210346 
August  3, 1984 

4.310,4.411, 10.1231, 10.1214, 12.130, 
12.410,  14.400 

Appellant’s  case  was  before  the  Board 
to  consider  his  separation  by  retroactive 
reduction  in  force  (RIF). 

According  to  the  record,  in  October 
1980,  the  agency  removed  appellant 
through  adverse  action  procedures. 
When  appellant  appealed  that  action  to 
the  Board,  the  Board — in  an  order  dated 
September  2, 1981— directed  the  agency 
to  rescind  the  removal  and  to  substitute 
a reprimand.  Then,  in  November  1981, 
the  agency  informed  appellant  that  his 
position  had  been  abolished  and  that  he 
had  been  released  from  his  competitive 
level  by  a RIF  effective  March  3, 1981. 

Appellant  appealed  the  RIF  action  to 
the  Board’s  regional  office.  Agency  evi- 
dence indicated  that  it  reduced  its 
number  of  boilermaker  welders  from  15 
to  10  and  that  appellant  would  have 
been  number  11  on  the  retention  list. 
Finding  that  appellant,  who  was  not  on 
the  employment  rolls  when  the  RIF 
action  was  taken,  should  not  have  been 
retroactively  included  in  the  RIF,  the 
presiding  official  ordered  the  agency  to 
cancel  appellant’s  separation  by  RIF. 

In  a petition  for  review,  the  agency 
argued  that  to  exclude  appellant  from 
the  RIF  would  place  him  in  a better  posi- 
tion than  he  would  have  been  in  had  the 
agency  not  taken  the  October  1980 
adverse  action  against  him.  It  added 
that  by  not  separating  appellant  by  RIF, 


it  would,  in  effect,  be  paying  him  for  a 
period  when  there  was  no  work  for  him 
to  do  and  would  be  moving  him  up  on  the 
retention  register  to  a more  favorable 
position  then  those  held  by  employees 
who  were  previously  above  him  and  who 
were  since  terminated. 

The  Board  did  not  agree  with  the  pre- 
siding official’s  order  to  cancel  the  RIF 
action,  it  stated  that  since  the  agency 
was  able  to  reconstruct  what  effect  the 
RIF  would  have  had  on  appellant  and 
offered  appellant  the  opportunity  to 
challenge  that  reconstruction  through 
his  RIF  appeal  rights,  the  retroactive 
RIF  action  was  properly  undertaken. 
Therefore,  the  Board  reversed  the  initial 
decision  and  sustained  the  agency’s 
action  which  separated  appellant  by 
RIF. 


RETIREMENT 

Department  of  State  v. 

Office  of  Personnel 
Management 

DC08318310309 
August  16,  1984 

6.730,  10.100,  15.121 

The  agency  sought  a blanket  ruling 
from  the  Office  of  Personnel  Manage- 
ment (OPM)  regarding  certain  security 
officer  positions.  It  attempted  to  obtain 
“law  enforcement”  status  for  these 
positions,  contending  they  met  the 
definitional  requirement  set  forth  in  5 
U.S.C.  §§  8331(20).  When  OPM  denied 
the  request,  the  agency  asked  for  Board 
review  under  5.  U.S.C.  § 8347(d)  which 
allows  appeals  to  the  Board  of  an 
“administrative  action  or  order  affect- 
ing the  rights  or  interests  of  an  indi- 
vidual or  of  the  United  States.  . . It 
also  referred  to  5 C.F.R.  § 831.120(a) 
which  permits  an  “individual  or 
agency”  to  appeal  to  the  Board  if  an 
OPM  decision  affects  their  rights  or 
interests  under  the  Civil  Service 
Retirement  System. 

The  presiding  official  declined  juris- 
diction on  the  theory  that  the  agency 
had  no  “right  or  interest”  in  the  deter- 
mination of  its  employees’  status 
within  the  meaning  of  § 8347(d)(1),  and 
that  the  regulation  was  not  an  inde- 
pendent grant  of  jurisdiction  but  a 
mere  repetition  of  the  statute.  In  this 
opinion  and  order,  the  Board  said  that 
implicit  in  the  initial  decision  was  the 
finding  that  the  requisite  rights  or 
interest  lie  only  in  the  individual 
employee  who  has  been  turned  down 
for  some  benefit  based  on  a ruling  by 
OPM  as  to  that  individual. 


Since  the  Board  had  not  earlier 
addressed  whether  the  employing 
agency  has  a “right  or  interest”  suffi- 
cient to  bring  an  appeal  under  § 8347  in 
these  circumstances,  it  asked  the  par- 
ties for  additional  briefs.  It  concluded 
that  the  initial  decision  was  incorrect 
and  granted  the  petition  for  review. 

The  Board  examined  Congressional 
intent  on  this  issue,  finding  all  relevant 
legislation  had  been  designed  to 
enhance  the  youth  and  vigor  of  Federal 
law  enforcement  personnel.  To  this 
end,  Congress  had  passed  earlier  legis- 
lation giving  law  enforcement  officers 
an  early  retirement  option.  The  Board 
said  this  early  legislation  suggested 
that  Congress  intended  to  link  the 
definition  of  law  enforcement  officers 
directly  to  the  retirement  provision  and 
thereby  limit  its  applicability  to  cases 
involving  individual  retirement 
applications. 

In  a recent  court  case  ( Obremski  v. 
Office  of  Personnel  Management  and 
Merit  Systems  Protection  Board,  699 
F.2d  1263, 1271,  n.  31  (D.C.  Cir.  1983), 
the  court  noted  that  the  former  Civil 
Service  Commission  made  its 
determinations  of  coverage  under  that 
provision  on  case-by-case  application. 
The  Board  said  that  while  the  agency’s 
interest  might  have  been  indirectly 
affected  by  the  Civil  Service  Commis- 
sion’s determinations  in  individual 
applications  for  optional  retirement,  it 
was  arguable  that  this  was  not  the 
kind  of  interest  contemplated  by  sec- 
tion 8347(d)(1). 

However,  the  Board  went  on  to  say 
that  this  argument  loses  much  of  its 
appeal  when  considered  in  light  of  the 
changes  made  by  Public  Law  93-350.  It 
referred  to  the  fact  that  Congressional 
efforts  to  use  voluntary  early  retire- 
ment as  means  to  ensure  a vigorous, 
young  work  force  had  not  worked.  Re- 
cognizing that  this  goal  could  be  met 
only  with  the  active  participation  of 
the  employing  agencies,  Congress  gave 
the  agencies  authority  to  set  maximum 
ages  for  erntry  into  law  enforcement 
positions,  as  well  as  authority  to 
separate  these  personnel  at  age  55  with 
the  requisite  service. 

As  a result,  the  Board  said  that 
through  this  law,  Congress  intended  to 
give  agencies  a direct  interest  in  the 
Civil  Service  Commission’s  determina- 
tions under  section  8331(20).  The  Board 
rejected  OPM’s  argument  implying  that 
Congress  intended  that  an  agency 
pursue  its  interests  through  the  appeal 
of  an  employee  or  survivor.  It  said  this 
approach  would  require  piecemeal  liti- 
gation which  could  result  in  conflicting 
outcomes  of  cases  which  had  similar  or 
identical  circumstances.  The  Board 
held  that  Congress  intended  that  an 
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agency  be  permitted  to  pursue  its  own 
interests  under  section  8331(20)  by  fil- 
ing an  appeal  under  section  8347(d)(1). 

The  Board  reversed  the  initial  deci- 
sion and  remanded  the  case  to  the 
regional  office. 


SUITABILITY 

Mark  C.  McCormack  v. 
Department  of  Justice 

DA34438310520 
August  16,  1984 

6.120,6.410,  10.131,  10.1322,  10.600, 
17.00000 

In  the  regional  office,  the  presiding 
official  dismissed  for  lack  of  jurisdic- 
tion the  appeal  which  challenged  the 
ineligibility  rating  for  border  patrol 
agent  given  appellant  by  the  Immigra- 
tion and  Naturalization  Service  (INS), 
Department  of  Justice.  The  presiding 
official  found  that  only  negative  suit- 
ability judgments  issued  by  the  Office 
of  Personnel  Management  (OPM)  are 
appealable  to  the  Board. 

When  appellant  petitioned  the  Board 
for  review,  OPM  intervened  under 
authority  of  5 U.S.C.  7701(d)  because  it 
considered  the  initial  decision  incorrect 
and  important  to  civil  service  law.  In 
intervening,  OPM  offered  new  evidence 
showing  that  in  1980  it  delegated  to 
INS  limited  authority  to  make  suitabil- 
ity determinations,  and  INS  accepted 
responsibility  for  defending  any  result- 
ing appeal  to  the  Merit  Systems  Protec- 
tion Board. 

The  Board  considered  OPM’s  argu- 
ment that  the  delegation  to  INS  did  not 
remove  relevant  jurisdiction  from  the 
Board,  but,  in  fact,  required  INS  to 
“stand  in  the  shoes”  of  OPM.  While  not 
challenging  the  delegation  authority  of 
OPM  or  denying  that  OPM  has  dele- 
gated to  it  the  power  to  decide  on 
applicant  suitability,  INS  challenged 
OPM’s  right  to  give  the  Board  a regu- 
latory right  of  appeal  where  Congress 
has  not  so  mandated. 

The  Board  ruled  that  applicants  for 
border  patrol  agent  positions  who  wish 
to  challenge  negative  rulings  from  the 
INS  under  5 C.F.R.  Part  731  have  the 
same  right  to  appeal  to  the  Board  as  do 
candidates  whom  OPM  declare  unsuit- 
able. It  said,  further,  that — contrary  to 
the  INS  argument— OPM  has  the 
power  to  create  the  right  of  appeal  to 
the  Board  by  regulation  (Gaxiola  u. 
Department  of  the  Air  Force,  6 MSPB 
432(1981)). 

Therefore,  the  Board  vacated  the 
initial  decision  and  remanded  the 
appeal  to  the  Dallas  Regional  Office. 


VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 

Anthony  A.  Avila  v. 
Department  of  the  Navy 

SF075284 10926 
August  28,  1984 

Appellant  was  removed  from  the 
position  of  equipment  cleaner  for 
excessive  and  frequent  unauthorized 
absences,  specifically  a fourth  offense 
of  such  conduct.  This  offense  involved 
about  187.3  hours  of  unauthorized 
absences  over  a two-month  period  in 
early  1983. 

Although  in  establishing  the  joint 
record,  both  parties  agreed  as  to  the 
accuracy  of  the  charge,  appellant  con- 
tended that  the  absences  should  be 
excused,  saying  that  he  had  been 
injured  on  the  job  last  October.  How- 
ever, he  did  not  present  any  supporting 
medical  document.  The  presiding  offi- 
cial referred  to  statute  governing  the 
granting  of  sick  leave,  and  to  a Board 
order.  He  noted  that  if  an  absence  lasts 
longer  than  three  days,  the  agency 
may  require  than  an  employee  provide 
a medical  certificate.  He  said  that  since 
appellant  had  never  provided  the 
required  documentation  of  illness,  the 
agency  properly  charged  him  with 
AWOL.  See  Zeiss  v.  Veterans  Adminis- 
tration, 7 MSPB  516  (1981).  He  noted  a 
number  of  Board  precedential  decisions 
relating  tp  attendance,  such  as  Giesler 
v.  Department  of  Transportation,  3 
MSPB  367,  369  (1980),  Hubble  v. 
Department  of  Justice,  6 MSPB  553, 

554  (1981),  and  Desiderio  v.  Depart- 
ment of  the  Interior,  4 MSPB  171 
(1980),  as  well  as  statute,  see  5 U.S.C. 
Section  7513(a)  and  court  cases,  see 
Chiaverini  v.  United  States,  157  Ct.  Cl. 
371  (1962),  and  Rubin  v.  United  States, 
150  Ct.  Cl.  608  (1960). 

The  agency’s  action  was  affirmed. 

Presiding  Official:  Lonny  A.  Barholomew 


Nancy  L.  Basso  v. 
Department  of  the  Army 

DA075284 10462 
August  31,  1984 

The  agency  removed  appellant  based 
on  two  charges:  for  falsifying  a Form 
CA-1  for  on-the-job  injury  and  for  a 
conviction  for  possession  of  marijuana. 
Appellant  appealed  to  the  Board’s 
regional  office,  claiming  that  the  agen- 
cy’s action  was  based  on  sex 
discrimination. 

The  presiding  official  discussed  the 
Form  CA-1,  “Federal  Employee’s 


Notice  of  Traumatic  Injury  and  Claim 
for  Continuation  of  Pay/Compensa 
tion,”  in  which  appellant  indicated  that 
she  slipped  on  something  on  the  floor 
and  consequently  fell  on  her  back  and 
arm.  On  the  other  hand,  the  agency 
contended  that  appeallant  fell  because 
she  was  engaging  in  horseplay. 

Mickey  Hodges,  an  agency  employee, 
testified  as  a witness  to  the  incident.  He 
stated  that  just  before  appellant  fell,  he 
and  appellant  were  talking  about  kick- 
ing an  electrical  plug  that  was  in  the 
work  area  and  that  appellant  then 
went  over  to  the  plug — which  was  six 
or  seven  feet  above  the  floor — and 
kicked  up  at  it.  Hodges  added  that 
appellant’s  body  came  up  a little  and 
that  at  one  point,  her  right  foot  was  at 
or  above  the  level  of  her  head. 

Another  agency  employee,  Floyd  G. 
McPherson,  provided  similar  eyewit- 
ness testimony.  The  presiding  official 
found  it  to  be  more  believable  that 
appellant  intentionally  kicked  the  plug 
than  that  she  slipped  on  something.  He 
therefore  sustained  the  falsification 
charge. 

As  for  the  second  charge,  evidence 
indicated  that  appellant  was  found 
guilty  of  possession  of  marijuana  and 
was  on  five  years  probation.  Appellant 
testified  that  she  had  appealed  her 
conviction.  Citing  Borsari  u.  Federal 
Aviation  Administration,  669  F.2d  106 
(2nd  Cir.  1983),  the  presiding  official 
explained  that  an  agency  may  remove 
an  employee  for  a criminal  conviction 
for  an  off-duty  offense  even  though  the 
conviction  has  been  appealed.  The  pre- 
siding official  therefore  sustained  the 
charge  involving  appellant’s 
conviction. 

The  presiding  official  considered 
appellant’s  discrimination  allegation. 
However,  stating  that  the  agency  had 
established  a legitimate,  non- 
discriminatory  reason  for  its  action 
against  appellant,  the  presiding  official 
found  no  evidence  that  the  charges 
were  a pretext  for  sex  discrimination. 

The  presiding  official  also  discussed 
whether  appellant’s  conduct  affected 
the  efficiency  of  the  service.  The  presid- 
ing official  noted  the  statement  of  the 
appellant’s  section  chief  that  because 
of  the  sensitive  nature  of  the  unit’s 
work,  appellant’s  marijuana  conviction 
“will  adversely  affect  her  ability  to 
work  and  her  accessibility  to  work 
areas  will  be  limited.”  The  presiding 
official  further  noted  that  “the  record 
as  a whole  indicates  that  agency  offi- 
cials consider  false  statements  in  offi- 
cial matters  to  detract  from  the  reliabil- 
ity of  an  individual  employed  as  an 
Artillery  Repairer.”  The  presiding  offi- 
cial therefore  found  in  favor  of  the 
agency  on  the  issue  of  nexus  between 
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appellant’s  behavior  and  the  efficiency 
of  the  service.  Concluding  that  removal 
was  a reasonable  penalty,  the  presiding 
official  affirmed  appellant’s  removal. 

Presiding  Official:  Hugh  S.  Parker 


Clarence  W.  Hall  v.  U.S. 
Postal  Service 

CH07528410533 
August  31, 1984 

Due  to  his  absence  without  leave 
(AWOL)  on  five  occasions,  appellant 
was  removed  from  the  postal  service. 
Appellant  asserted  the  agency  should 
have  granted  him  sick  leave  because  his 
handicapping  condition  of  alcoholism 
caused  the  absences,  and  because,  in 
any  case,  removal  was  an  unduly  exces- 
sive penalty. 

Appellant’s  supervisors  had  notified 
him  that  they  would  deny  his  sick  leave 
unless  he  furnished  adequate  medical 
documentation.  Regarding  the  first 
absence,  appellant,  not  having  a tele- 
phone, went  outside  his  residence  to  call, 
and  was  instructed  to  bring  medical 
substantiation  on  returning  to  work— 
which  he  did  not  do.  On  the  other  occa- 
sions, he  did  not  call,  saying  that  he  was 
too  sick  to  see  a doctor,  or  to  go  out  to  tele- 
phone his  work  site. 

The  presiding  official  found  that  the 
agency  established  the  charge  of  AWOL 
by  a preponderance  of  the  evidence,  and 
he  therefore  sustained  the  charges. 

Appellant  claimed  that  the  removal 
was  discriminatory  because  he  was 
handicapped  by  alcoholism,  but  the 
agency  said  it  had  reasonably  accom- 
modated his  handicap.  The  decision 
then  reviewed  the  record  showing  that 
the  appellant  had  suffered  from  alcoho- 
lism for  more  than  10  years,  and  that  the 
agency  first  referred  appellant  to  its 
Program  for  Alcoholic  Recovery  (PAR) 
in  1972.  In  April  1983,  appellant’s  condi- 
tion having  worsened,  the  agency 
granted  him  leave  for  a 30-day  hospitali- 
zation. The  agency  later  helped  appel- 
lant to  attend  PAR  meetings.  Neverthe- 
less, the  problem  did  not  improve. 

The  presiding  official  found  that  the 
agency  had  reasonably  accommodated 
appellant’s  handicap  and  that  appellant 
had  not  established  the  defense  of  hand- 
icap discrimination.  Further,  the  record 
showed  numerous  suspensions  over  the 
last  five  years,  indicating  that  neither 
efforts  to  help  appellant  through  PAR 
nor  the  use  of  progressive  discipline  had 
been  successful.  The  presiding  official 
found  that  the  agency’s  removal  action 
was  appropriate  and  affirmed  that 
action. 

Presiding  Official:  John  H.  Pleuss 


Betty  A.  Manning  v.  Veterans 
Administration 

CH043284 10503 
August  15, 1984 

The  agency  charged  appellant  with 
failure  to  meet  the  performance  stand- 
ards for  two  critical  elements  and  two 
non-critical  elements  and  removed  her 
from  the  position  of  licensed  practical 
nurse. 

The  first  charge  was  that  the  appel- 
lant went  over  the  limit  of  allowable 
occasions  of  failing  to  recognize  and 
report  changes  in  the  behavior  and  con- 
dition of  patients.  Finding  this  charge 
not  supported  by  substantial  evidence, 
the  presiding  official  did  not  sustain  it. 
As  to  the  charge  of  exceeding  the  allow- 
able instances  of  failing  to  accurately 
record  facts  about  changes  in  the  condi- 
tion and  behavior  of  patients,  the  presid- 
ing official  found  that  appellant  did 
exceed  the  limit,  and  thus  did  not  meet 
the  standard. 

U nder  the  second  critical  element, 
appellant  was  charged  with  eight  fail- 
ures to  meet  the  standard  of  no  more 
than  three  instances  of  “failing  to 
adhere  to  established  techniques  when 
working  with  patients.”  The  presiding 
official  found  that  appellant  did  not 
meet  this  performance  standard.  Also, 
regarding  the  second  standard  of  this 
element,  which  allowed  only  one  failure 
to  take  “proper  precaution  to  prevent 
injury  to  self,  patients  and  others.  . . ,” 
the  presiding  official  found  appellant 
had  not  complied. 

The  presiding  official  did  not  address 
the  alleged  failure  to  meet  the  standards 
for  two  non-critical  elements,  since  a 
failure  to  meet  the  standards  of  any  one 
critical  element  is  sufficient  to  permit  the 
agency  to  take  adverse  action. 

Appellant  argued  that  the  agency  vio- 
lated her  right  to  “procedural  due  pro- 
cess” in  light  of  its  denial  of  her  request 
for  an  extension  of  the  response  time  for 
the  proposed  removal  notice.  She  also 
argued  that  the  agency  did  not  supply 
her  with  her  official  personnel  file  until 
the  day  of  the  Board  hearing. 

The  record  showed  that,  while  the 
agency  gave  appellant  14  days  to 
respond,  it  denied  the  request  for  a 30- 
day  extension.  This  response  time  was 
in  keeping  with  the  agency’s  collective 
bargaining  agreement  requiring  a min- 
imum of  14  days  and  also  with  the 
response  period  required  by  law.  The 
presiding  official  did  not  find  this  denial 
to  constitute  harmful  error,  saying  that 
the  record  did  not  show  that  appellant 
would  have  presented  additional  infor- 
mation, had  the  time  been  extended, 
which  might  have  resulted  in  the  decid- 
ing official  reaching  a different  decision. 
Also,  the  presiding  official  found  that 


appellant  failed  to  show  harmful  error  in 
regard  to  supplying  her  personal  folder 
since  there  was  no  evidence  that  the 
materials  in  the  folder  would  have 
affected  the  case. 

The  presiding  official  found  that  dur- 
ing her  IV2  years  with  the  agency,  appel- 
lant had  been  continually  counseled  and 
warned  about  her  deficiencies  and  had 
been  given  a performance  improvement 
plan.  He  found  that  the  agency  had 
reasonably  exercised  its  disciplinary 
discretion  by  removing  appellant  and 
affirmed  the  action. 

Presiding  Official:  Stephen  E.  Manrose 

Myra  A.  McNeary  v.  U.S. 
Postal  Service 

CH07528410483 
August  3, 1984 

Based  on  attendance-related  charges, 
appellant  was  removed  from  the  position 
of  letter-carrier.  Issues  in  the  appeal 
were  whether  appellant  was  properly 
placed  in  absence  without  leave  (AW OL) 
status  for  two  separate  eight-hour  peri- 
ods (February  18  and  21, 1984)  and  for  1 A 
hour  and  V2  hour  on  other  dates,  plus 
whether  appellant’s  AWOL  on  these 
dates — when  coupled  with  her  record  of 
AWOL  and  suspensions  based  on  un- 
satisfactory attendance — was  cause  for 
appellant’s  removal.  Also  addressed 
were  absences  on  March  8 and  9. 

Among  the  uncontested  facts  was  that 
appellant  did  not  get  advance  approval 
for  leave  or  call  in  on  the  dates  in  ques- 
tion. After  the  fact,  she  asked  for  sick 
leave  for  the  first  two  eight-hour  absen- 
ces and  provided  a medical  certificate, 
but  her  supervisor  refused  to  grant  the 
leave.  For  the  second  set  of  longer 
absences,  the  agency  had  no  record  of  a 
form  3971  (Request  for,  or  Notification  of 
Absence)  for  appellant’s  absences  of 
March  8 and  9. 

The  agency  argued  that  it  properly 
placed  appellant  in  AW  OL  status,  and 
that  the  medical  certificate  she  submit- 
ted for  two  of  the  dates  was  inadequate, 
since  the  doctor  only  quoted  appellant’s 
description  of  her  condition  without  con- 
firming it.  For  the  other  eight-hour 
absences,  the  agency  said  appellant 
neither  came  to  work  nor  gave  any  rea- 
son for  her  absense.  Regarding  the  short 
absences,  the  agency  referred  to  its 
attendance  policy  providing  that  any 
employee  tardiness  would  be  charged  to 
AWOL. 

Appellant  argued  that  the  agency 
should  have  granted  her  sick  leave  for 
certain  of  the  dates  in  question  since  she 
had  provided  a medical  certificate,  and 
the  doctor  had  prescribed  medication. 
Regarding  the  other  AWOL  charges,  she 
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argued  that  although  she  signed  the 
leave  forms,  she  did  not  fill  in  the  box 
marked  “late”  on  the  form,  and  that  if 
she  had,  she  would  also  have  marked 
“annual”  next  to  it;  that  the  agency 
knew  or  should  have  known  that  she 
wanted  annual  leave  for  two  of  the 
dates;  and  that  for  all  the  charges,  the 
time  card  for  that  pay  period  showed 
that  appellant  was  in  an  approved 
“LWOP  status”  (leave  without  pay)  and 
that  official  records  showed  that  she  was 
in  an  approved  leave  status  for  those 
dates. 

With  respect  to  March  8,  appellant 
argued  that  the  agency  committed  pro- 
cedural errors  by  failing  to  create  a 3971 
(leave)  form  for  her  absences,  and  that 
these  errors  prohibited  the  agency  from 
using  her  absences  on  those  dates 
against  her. 

The  presiding  official  found  that  the 
agency  supported  its  charge  that  appel- 
lant was  AWOL  on  each  of  the  dates 
cited  by  a preponderance  of  the  evidence. 

She  further  found  that  appellant’s 
absence  from  duty  without  official  leave 
was  an  appropriate  basis  for  discipline, 
and  that  the  penalty  of  removal  was 
“within  tolerable  limits  of  reasonable- 
ness,” (see  Douglas  v.  Veterans  Adminis- 
tration, 5 MSPB  313,  333  (1981)).  She 
affirmed  the  removal. 

Presiding  Official:  Joan  M.  Pucillo 


Frank  A.  Unger  v.  Veterans 
Administration 

CH07528410519 
August  24, 1984 

On  a charge  of  absence  without  leave 
(AWOL)  over  a two-month  period,  appel- 
lant was  removed  from  the  position  of 
inhalation  therapy  technician. 

Appellant  was  on  notice  that  he  must 
provide  a doctor’s  certificate  for  sick 
leave,  and  a written  explanatory  state- 
ment for  emergency  annual  leave  when 
the  eight  absences  at  issue  took  place. 
Additionally,  he  was  to  let  his  supervisor 
know  the  reason  for  any  sick  leave  or 
emergency  annual  leave  request  when 
he  returned  to  duty. 

On  several  of  the  dates  of  absence, 
appellant  called  co-workers,  saying  that 
he  was  ill.  For  other  dates,  he  neither 
produced  medical  statements  backing  up 
his  absence  for  alleged  illness,  nor 
explained  his  absences  to  his  supervisor 
when  he  came  back  to  work. 

In  his  analysis,  the  presiding  official 
noted  that  the  agency  must  establish  by 
a preponderance  of  the  evidence  the 
propriety  of  denying  appellant  approved 
leave  on  the  specified  dates.  He  found 
that  burden  to  have  been  met  regarding 
all  but  one  of  the  dates  at  issue.  Review- 
ing the  connection  between  appellant’s 
conduct  and  the  efficiency  of  the  service, 
the  presiding  official  referred  to  court 
and  Board  precedent,  for  example, 
Desiderio  v.  Department  of  the  Navy,  4 


MSPB  171  (1980).  In  that  case,  the  Board 
held  that  unauthorized  absence  consti- 
tuted grounds  for  removal. 

As  to  penalty,  the  presiding  official 
noted  the  Board’s  holding  in  Douglas  v. 
Veterans  Administration,  5 MSPB  313 
(1981),  that  it  retains  the  authority  to 
reduce  penalties  which  it  finds  excessive 
and  disproportionate.  The  presiding 
official  considered  the  relevant  factors  of 
this  case,  such  as  appellant’s  discipli- 
nary record,  the  nature  and  seriousness 
of  the  offense,  appellant’s  potential  for 
rehabilitation,  and  any  mitigating  cir- 
cumstances. He  concluded  that  the 
penalty  of  removal  was  not  excessive  in 
view  of  the  substantial  length  and  dis- 
ruptive and  repetitive  nature  of  the 
absences,  appellant’s  refusal  to  cooper- 
ate with  directives  to  provide  medical 
certificates  and  written  explanations, 
and  the  fact  that  the  agency’s  progres- 
sive discipline  had  not  changed  appel- 
lant’s conduct.  He  affirmed  the  agency 
action. 

Presiding  Official:  Gregory  A.  Miksa 


Short  Dismissal 

TURNER,  Kennard  L.  v.  Department  of 
the  Treasury,  Customs  Service 
(CH07528410538,  August  30, 1984); 
parties  reached  settlement;  Presiding 
Official:  Douglas  G.  White 
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tit  itfttiitttB 


Crispin  v.  Department  of 
Commerce,  No.  83-1368 
(Fed.  Cir.  April  19, 1984) 

4.320, 10.1111, 12.220 

This  case  concerns  an  appeal  from  a 
decision  of  the  Board  affirming  petition- 
er’s reassignment  pursuant  to  an 
agency-wide  reduction  in  force  (RIF). 
Petitioner  appealed  the  decision  on  the 
grounds  that  she  was  denied  a hearing 
on  the  question  of  whether  her  competi- 
tive level  was  properly  established. 

The  Board’s  presiding  official  held  a 
mass  hearing  on  the  legitimacy  of  the 
RIF  under  5 C.F.R.  § 351.201(a)  and  later 
held  a hearing  on  whether  petitioner 
was  qualified  for  certain  positions. 
Without  explanation,  the  presiding  offi- 
cial denied  petitioner’s  request  for  a 
hearing  on  the  competitive  level  issue. 
However,  in  her  decision  affirming  peti- 
tioner’s reassignment,  she  reached  the 
merits  of  this  issue  concluding  that  peti- 
tioner’s competitive  level  was  properly 
established. 

Because  the  presiding  official  never 
stated  why  she  denied  petitioner  a hear- 
ing, the  court  found  it  necessary  to  make 


certain  assumptions  about  what  actu- 
ally happened  in  the  case.  The  court 
stated  that  accepting  the  government’s 
argument  in  the  most  favorable  light 
would  mean  that  the  presiding  official 
granted  the  government  summary 
judgment  on  the  briefs  presented. 
Although  the  presiding  official  never 
stated  that  she  was  doing  so,  the  court 
found  that  this  is  in  essence  what  she 
did. 

The  presiding  official  stated  that  the 
parties  were  to  brief  the  competitive  level 
issue  as  a legal  one,  and  she  based  her 
decision  on  the  arguments  presented  in 
the  parties’  briefs.  The  court  found,  how- 
ever, that  the  Board  does  not  have  avail 
able  to  it  a summary  judgment  proceed- 
ing. Therefore,  because  the  presiding 
official  had  no  authority  to  grant  sum- 
mary judgment,  the  court  found  that  the 
government’s  arguments  that  it  met  its 
burden  and  that  the  presiding  official’s 
decision  was  supported  by  substantial 
evidence  were  simply  not  relevant  to  the 
basic  issue  in  this  case;  namely,  whether 
petitioner  was  entitled  to  introduce  evi- 
dence at  a hearing.  The  court  also  found 
to  be  irrelevant  the  government’s  argu- 
ment that  the  presiding  official’s  deci- 
sion should  be  affirmed  because  the 


question  of  reassignments  is  entitled  to  a 
strong  presumption  of  correctness. 

The  court  disagreed  with  the  govern- 
ment’s argument  that  the  presiding  offi- 
cial’s denial  of  a hearing  was  a sanction 
for  petitioner’s  refusal  to  respond  to  dis- 
covery or  to  the  presiding  official’s 
orders.  The  court  noted  that  under  the 
regulations  the  presiding  official  does 
have  authority  to  impose  sanctions  for  a 
party’s  failure  to  comply  with  an  order.  5 
C.F.R.  § 1201.43.  These  sanctions 
include,  inter  alia,  drawing  an  inference 
in  favor  of  one  party  or  prohibiting  a 
party  from  introducing  evidence  at  a 
hearing.  The  court  found,  however,  that 
sanctions  were  in  fact  never  issued  and 
it  declined  to  uphold  what  it  said  would 
have  in  effect  been  an  implicit  sanction. 

The  government’s  final  arguments 
were  that  petitioner’s  case  was  among 
more  than  200  that  it  was  defending 
simultaneously  and  that  the  interest  of 
controlling  the  docket  was  extremely 
important  where  a large  number  of 
appeals  were  pending  at  the  same  time. 
The  government  also  argued  that  once  it 
had  established  the  bona  fides  of  the 
RIF,  it  was  not  unreasonable  to  require 
that  petitioner  supply  specifics  as  to  her 
procedural  allegations. 
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The  court  reiterated  its  finding  that 
the  Board  does  not  have  the  power  to 
grant  summary  judgment.  Although  it 
agreed  that  the  presiding  official  has  an 
interest  in  the  orderly  administration  of 
cases  pending  before  her,  the  court  did 
not  agree  that  this  entitled  her  to  act  in 
contravention  of  the  law  and  deny  peti- 
tioner the  hearing  she  is  legally  entitled 
to  receive. 

The  court  vacated  the  presiding  offi- 
cials determination  that  petitioner’s 
competitive  level  was  properly  estab- 
lished and  remanded  the  case  to  the 
Board  for  a full  hearing  on  the  merits  of 
that  issue. 


Hayes  v.  Department  of  the 
Navy,  727  F.2d  1535  (1984) 

1.110, 1.3322, 1.3711, 1.400, 1.410,  2.100, 
2.130, 10.150 

The  United  States  Court  of  Appeals, 
Federal  Circuit  affirmed  the  Board’s 
decision  upholding  petitioner’s  removal 
based  on  a criminal  conviction  for  off- 
duty  conduct. 

Petitioner  received  a 90-day  suspended 
jail  sentence  upon  conviction  for  off-duty 
assault  and  battery  of  a 10-year-old  girl. 
The  agency  viewed  removal  as  neces- 
sary because  petitioner’s  duties  as  a 
mechanical  planner-estimator  required 
him  to  have  virtually  uncontrolled 
access  to  housing  facilities  occupied  by 
military  dependents  and  to  buildings 
and  grounds  in  and  around  the  military 
complex.  The  Board  affirmed  the  remo- 
val emphasizing  petitioner’s  almost 
unlimited  access  to  housing  facilities 
occupied  by  children,  and  the  agency’s 
loss  of  confidence  in  his  ability  to  legally 
perform  his  duties. 

On  appeal  the  court  considered  its 
scope  of  review  set  out  in  5 U.S.C. 

§ 7703(c)  (1982).  It  noted  that  it  should 
resist  second-guessing  the  agency  in 
determining  what  is  necessary  for  the 
agency’s  efficiency  and  that  there  is  a 
presumption  of  good  faith  about  an 
agency  action.  The  court  then  defined  its 
duty  to  review  Board  decisions.  It  must 
determine  whether  the  contested  decision 
complies  with  the  applicable  statute  and 
regulations  and  whether  the  decision 
has  a rational  basis  supported  by  sub- 
stantial record  evidence.  The  record,  the 
court  said,  need  only  disclose  such 
relevant  evidence  as  a reasonable  mind 
might  accept  as  adequate  to  support  the 
conclusion. 

Petitioner  raised  certain  due  process 
arguments  that  the  court  rejected.  He 
claimed  prejudicial  error  because  the 
notice  of  proposed  removal  gave  the 
wrong  date  for  the  assault  and  battery 
charge.  The  court  held  that  the  error,  if 


any,  was  harmless  since  clearly  peti- 
tioner knew  what  charge  he  had  to 
defend  and  had  ample  notice  and  oppor- 
tunity to  respond.  The  court  found  that 
petitioner  never  alleged  a lack  of  knowl- 
edge of  what  the  charge  and  specifica- 
tion covered  and  failed  to  carry  his 
burden  of  proving  error. 

Another  argument  concerned  the 
agency  investigation  report  describing 
the  character  of  petitioner’s  assault  on 
the  child.  Petitioner  charged  that  it  was  a 
hearsay  document  not  put  into  evidence 
and  the  Board  should  not  have  relied  on 
it.  The  court  noted  that  the  use  of  hear- 
say in  administrative  proceedings  is 
well  settled,  and  that  it  may  be  treated 
as  substantial  evidence,  even  without 
corroboration,  if,  to  a reasonable  mind, 
circumstances  are  such  as  to  lend  it  cre- 
dence. In  addition,  the  court  found  that 
the  Board,  under  its  statutory  authority 
and  its  regulations,  requires  agencies  to 
submit  copies  of  the  notice  of  proposed 
action,  the  employee’s  answer,  the  final 
decision  and  rationale,  along  with  any 
supporting  material;  and  that  all  papers 
filed  make  up  the  exclusive  and  official 
record.  Consequently,  the  court  found  no 
merit  to  petitioner’s  argument  since  the 
agency  complied  with  the  statutory  and 
regulatory  requirements  and  also  noti- 
fied petitioner  of  his  right  to  copies  of  the 
administrative  file  upon  request. 

Next,  petitioner  alleged  a lack  of  nexus 
between  his  conviction  for  an  off-duty 
crime  and  the  performance  of  his  duty. 
The  court  stated  its  position:  where  an 
agency  believes  a crime  to  be  so  egre- 
gious that  it  speaks  for  itself,  there  is  a 
rational  basis  to  find  the  necessary  con- 
nection between  the  conduct  and  the  dis- 
ciplinary action  taken  for  the  efficien- 
cy of  the  service.  The  court  concluded 
that  the  agency’s  concern  about  peti- 
tioner’s work-connected  access  to  resi- 
dential housing  inhabited  by  children 
was  reasonable,  that  the  agency  satis- 
fied the  burden  to  demonstrate  the 
required  nexus  by  a preponderance  of 
evidence,  and  that  the  Board  then  pre- 
sumed a nexus,  because  of  the  nature 
and  gravity  of  the  offense,  which  peti- 
tioner failed  to  overcome.  The  court  held 
that  the  Board’s  decision  affirming  the 
agency’s  nexus  finding  met  the  court’s 
statutory  criteria  for  affirmation. 

Petitioner  finally  challenged  the 
penalty  of  removal  as  unduly  harsh  and 
disproportionate  to  his  misconduct,  and 
argued  that  the  Board  erred  in  refusing 
to  mitigate.  The  court  noted  the  Board’s 
authority  to  mitigate  when  the  penalty 
is  clearly  excessive.  It  also  agreed  with 
the  Board  that  the  purpose  of  the 
Board’s  review  of  the  penalty  is  not  to 
decide  what  penalty  it  would  choose  if  it 
were  imposing  discipline,  but  rather  to 
determine  if  the  agency’s  exercise  of  dis- 
cretion is  reasonable.  The  Board  must 


satisfy  itself  that  the  agency  considered 
all  the  relevant  factors  set  out  in  Doug- 
las v.  Veterans  Administration,  5 MSPB 
313  (1981),  the  court  said,  and  when  it  is 
satisfied,  that  ends  the  matter. 

The  court  was  also  satisfied  that  the 
Board-affirmed  agency  action  was  sup- 
ported by  substantial  evidence,  was  in 
good  faith,  and  was  without  an  abuse  of 
discretion  or  in  violation  of  procedures 
required  by  law. 


Miguel  v.  Department  of  the 
Army,  No.  83-878  (Fed.  Cir. 
February  7, 1984) 

1.410,1.520,1.540 

This  case  involved  an  appeal  to  the 
court  from  an  order  of  the  Board  that 
denied  review  of  the  presiding  official’s 
decision  sustaining  appellant’s  removal 
based  on  unauthorized  possesion  of 
government  property. 

A cabinet  in  the  manager’s  office  at 
the  commissary  where  appellant  worked 
was  used  for  temporary  storage  of  mis- 
placed, damaged  and  returned  items. 

The  assistant  commissary  officer  put 
two  bars  of  soap  on  one  of  the  shelves  of 
the  salvage  cabinet.  When  he  returned 
the  next  morning  the  soap  was  missing. 
The  security  manager  was  asked  to 
review  the  video  tape  taken  by  a security 
camera  located  in  the  manager’s  office. 
The  tape  showed  a woman,  identified  as 
the  appellant,  removing  the  soap  from 
the  salvage  cabinet.  Appellant  was  pre- 
sented with  a proposed  removal  notice 
based  on  her  unauthorized  removal  of 
the  soap  from  the  cabinet;  she  was  not 
permitted  to  have  a union  representative 
with  her  when  she  received  the  notice. 
Appellant  was  subsequently  issued  a 
decision  to  remove  her  from  employment. 

A presiding  official  of  the  Board 
affirmed  the  agency’s  decision.  Finding 
the  charge  proven  by  a preponderance  of 
the  evidence,  the  presiding  official  also 
concluded  that  the  removal  was  taken 
for  such  cause  as  would  promote  the  effi- 
ciency of  the  service,  and  that  the 
penalty  of  removal  was  reasonable. 

The  court  restated  the  well-established 
rule  of  civil  service  law  that  the  penalty 
for  employee  misconduct  is  left  to  the 
sound  discretion  of  the  agency,  and  that 
the  court  will  defer  to  the  agency’s  choice 
of  penalty  unless  its  severity  appears 
“totally  unwarranted”  in  light  of  rele- 
vant factors.  The  court  also  stated  that 
only  in  rare  cases  has  the  agency’s 
penalty  been  found  to  be  grossly  dispro- 
portionate to  the  offense  charged,  and 
that  such  a determination  depends  on 
the  unique  circumstances  of  each  case. 
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Under  the  circumstances  of  this  case, 
the  court  found  tht  the  penalty  of  remov- 
al amounted  to  an  abuse  of  discretion. 

At  the  time  of  her  removal,  the  court 
noted,  appellant  had  served  with  the 
agency  for  24  years,  received  numerous 
commendations,  and  had  never  pre- 
viously been  subject  to  disciplinary 
action.  The  court  also  noted  that  while 
theft  of  government  property  is  a serious 
offense,  there  appeared  to  have  been  lit- 
tle recognition  of  the  de  minimis  nature 
of  the  objects  taken— i.e.,  two  bars  of 
soap  with  a total  value  of  $2.10.  The 
court  found  that  even  the  agency’s  table 
of  penalties  stated  that  the  penalty 
imposed  in  theft  cases  will  be  deter- 
mined primarily  by  the  value  of  the  arti- 
cles stolen.  While  the  court  did  not  con- 
done the  appellant’s  actions,  the 
relatively  minor  nature  of  the  theft  led  it 
to  the  conclusion  that  the  discharge  of 
appellant,  who  had  24  years  of  service 
and  an  unblemished  record,  was  an 
abuse  of  the  agency’s  discretion. 

Appellant  contended  that  the  agency’s 
failure  to  forward  two  written  submis- 
sions she  made  in  response  to  the  notice 
of  proposed  removal  made  the  action 
procedurally  defective.  The  court  held 
that  it  need  not  decide  whether  the  agen- 
cy’s loss  of  the  documents  in  question 
was  harmful  error.  Since  it  was  remand- 
ing the  case  on  other  grounds,  the  docu- 
ments in  question,  or  their  contents, 
should  be  established  by  secondary  evi- 
dence, if  possible,  in  order  to  reach  an 
informed  decision  regarding  mitigation 
of  the  penalty. 

Appellant  further  contended  that 
there  was  harmful  procedural  error 
because  she  was  not  advised  of  her  right 
to  union  representation.  Specifically, 
appellant  contended  that  the  agency  did 
not  comply  with  the  collective  bargain- 
ing agreement.  The  court  found  that  the 
agency  should  have  informed  the  appel- 
lant of  her  right  to  representation  prior 
to  the  meeting  at  which  she  was  given 
the  proposal  notice.  The  court  also  stated 
that  it  would  be  difficult  to  assess 
whether  the  presence  of  an  effective 
union  representative  would  have  influ- 
enced the  agency’s  decision  regarding 
disciplinary  action,  but  that  neverthe- 
less, appellant  was  legally  entitled  to 
make  her  case  for  mitigation  to  the 
agency  with  the  aid  of  union  representa- 
tion. The  court  ordered  the  agency  and 
the  Board  to  consider  this  factor  on 
remand  for  determination  of  an  appro- 
priate lesser  penalty. 

The  court  found  that  while  the  agency 
charge  of  unauthorized  possession  of 
government  property  was  supported, 
some  lesser  penalty  than  discharge 
would  be  appropriate.  Accordingly,  the 
Board’s  decision  was  reversed  and  the 
case  remanded. 


Judge  Nichols  dissented  in  part  and 
concurred  in  part. 


Premachandra  v.  United 
States,  574  F.  Supp.  365  (1983) 

6.900, 10.151 

Plaintiff,  a discharged  Federal 
employee  reinstated  by  the  Board,  sued 
the  United  States  under  the  Federal  Tort 
Claims  Act.  The  U.S.  District  Court  for 
the  Eastern  District  of  Missouri  granted 
the  government’s  motion  to  dismiss. 

The  Board  reinstated  plaintiff  with 
full  back  pay  and  awarded  attorney’s 
fees  after  finding  that  the  Veterans 
Administration’s  removal  action  was 
wholly  unfounded  and  unnecessarily 
subjected  plaintiff,  the  agency  and  the 
Board  to  unnecessary  expenses. 

The  court  noted  that  where  a compen- 
sation statute  reasonably  and  fairly 
covers  a particular  group  of  workers,  it 
presumably  is  the  exclusive  remedy. 
Thus,  the  court  said,  if  plaintiff  received 
a reasonable  and  fair  compensation 
under  Board  procedure,  a Federal  tort 
claim  is  unavailable  to  him. 

Noting  that  the  Civil  Service  Reform 
Act  of  1978  and  the  Board  provide  com- 
pensation ideally  suited  to  deal  with  the 
issues  of  removal  motivated  by  either 
race  or  retaliation  (issues  plaintiff  raised 
before  the  Board),  the  court  concluded 
that  the  compensation  of  reinstatement 
and  attorney’s  fees  provided  in  this  case 
was  the  exclusive  remedy  available  to 
the  plaintiff.  Consequently,  the  court 
said,  the  United  States  has  not  con- 
sented to  be  sued  under  the  Federal  Tort 
Claims  Act.  The  court  accordingly  held 
that  it  lacked  jurisdiction  to  entertain 
the  suit. 


Scarborough  v.  Office  of 
Personnel  Management, 

No.  82-8543  (11th  Cir. 

January  23, 1984) 

6.900, 10.150, 14.500, 14.510, 14.520, 
14.522, 15.131 

The  Court  of  Appeals  determined  that 
5 U.S.C.  § 7703(c)  authorized  judicial 
review  of  a Board  decision  denying  peti- 
tioner’s recovery  of  attorney  fees  in  a 
voluntary  disability  retirement  case. 
Upon  judicial  review,  the  Board’s  deci- 
sion was  vacated  and  the  case  remanded 
for  a determination  of  the  reasonable- 
ness of  the  attorney  fees. 

In  1978,  petitioner  began  to  suffer 
from  a degenerative  disc  condition  and 
severe  hypertension.  He  filed  an  applica- 


tion for  disability  retirement  with  the 
Office  of  Personnel  Management  (OPM) 
on  November  5,  1979.  The  application 
was  denied  by  OPM.  Upon  reconsidera- 
tion, the  decision  was  upheld  by  OPM 

Thereafter,  petitioner  hired  an  attor- 
ney who  filed  an  appeal  from  the  recon- 
sideration determination  to  a regional 
office  of  the  Board.  In  an  initial  decision 
of  December  16,  1980,  the  presiding  offi- 
cial reversed  OPM.  He  found  that  the 
reconsideration  decision  was  not  sup- 
ported by  the  preponderance  of  the  evi- 
dence, that  petitioner  was  totally  dis- 
abled for  his  position,  and  that  OPM 
was  negligent  in  the  presentation  of  its 
case. 

Petitioner  filed  a motion  for  attorney 
fees  pursuant  to  5 U.S.C.  § 7701(g)(1). 

The  motion  was  granted  by  the  presid- 
ing official  on  the  basis  that  a fee  award 
was  “warranted  in  the  interest  of  jus- 
tice.” The  presiding  official  concluded 
that  OPM  knew  or  should  have  known 
that  it  would  not  prevail  on  the  merits  in 
an  appeal  before  the  Board. 

OPM  petitioned  the  Board  to  review 
the  presiding  official’s  grant  of  award. 
While  the  petition  was  pending,  the 
Baord  issued  Vergagni  v.  Office  of  Per- 
sonnel Management,  11  MSPB  125 
( 1982)  wherein  it  held  that  5 U.S.C. 

§ 7701  did  not  authorize  an  award  of 
attorney  fees  in  cases  involving  an 
employee-initiated  application  for  dis- 
ability retirement.  The  Board  found, 
however,  that  attorney  fees  were  autho- 
rized in  involuntary  disability  retire- 
ment or  agency-initiated  disability  cases. 
Based  on  Vergagni,  the  Board  granted 
OPM’s  motion  to  vacate.  Petitioner 
appealed  to  the  court  from  that  decision. 

Because  the  decision  before  the  court 
concerned  an  award  of  attorney  fees 
rather  than  the  denial  of  disability 
retirement  benefits,  it  did  not  come 
within  the  class  of  decisions  that  were 
subject  to  the  so-called  “finality  clause” 
of  5 U.S.C.  § 8347(c).  That  clause  pro- 
vided that  administrative  determina- 
tions regarding  disability  retirement 
benefits  shall  be  final  and  not  subject  to 
judicial  review.  The  court  found  that  the 
Board  acted  pursuant  to  § 7701(g)(1),  not 
§ 8347(d)(1).  Thus,  judicial  review  was 
available  under  5 U.S.C.  § 7703.  Because 
the  appeal  predated  the  October  1, 1982 
effective  date  of  the  Federal  Court 
Improvement  Act  of  1982,  jurisdiction 
existed  in  the  11th  Circuit  rather  than  in 
the  Federal  Circuit. 

Once  the  court  assumed  jurisdiction,  it 
concluded  that  the  Board’s  statutory 
construction  of  the  provisions  in  ques- 
tion was  not  entitled  to  substantial  def- 
erence. It  determined  that  a more  stren- 
uous standard  of  review  was  necessary 
where  an  agency  dealt  with  “seemingly” 
conflicting  statutory  provisions  under 
which  it  operated.  The  court  viewed  its 
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function  as  one  of  harmonizing  the 
appellate  framework  established  in 
Chapters  77  and  83. 

In  order  for  an  assessment  of  attorney 
fees  to  be  made,  an  explicit  waiver  of 
sovereign  immunity  is  required.  Such  a 
waiver  is  contained  in  § 7701(g)(1). 
Although  that  section  is  applicable  to 
appeals  from  actions  governed  by  Chap- 
ter 77,  the  question  that  had  to  be  dis- 
posed of  was  whether  § 7701(g)(1)  also 
applied  to  appeals  governed  by  other 
chapters.  In  this  case,  the  issue  was 
whether  that  section  applied  to  cases 
governed  by  Chapter  83.  However, 
before  that  question  was  decided  the 
court  had  to  decide  whether  § 7701(a)  or 
§ 8347(d)  governed  an  appeal  from  a dis- 
ability retirement  claim. 

In  ascertaining  which  section  applied, 
the  court  analyzed  the  language  con- 
tained in  § 8347(d)(1)  and  (d)(2).  Under 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  or- 
ders, as  well  as  other  issuances  listed  un- 
der “Board  Orders,”  are  indexed  accord- 
ing to  the  key  number  system  used  in  the 
published  volumes.  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board.  The  index  numbers,  which  indi- 
cate the  subjects  found  in  the  decision, 
are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  de- 
scribed under  “Major  Topics  and  Scope 
Notes.”  The  “Outline  of  Topics”  divides 
each  major  topic  into  more  specific 
subtopics. 

MAJOR  TOPICS  AND 
SCOPE  NOTES 

Topic 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  desig- 
nated as  “adverse  actions”  under  Chap- 
ter 75  of  the  Civil  Service  Reform  Act  of 
1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes 


(d)(1),  an  administrative  action  or  order 
affecting  the  rights  or  interests  of  an 
individual  may  be  appealed  to  the 
Board.  Under  (d)(2),  appeals  from  deci- 
sions involving  involuntary  disability 
retirement  based  on  an  individual’s 
mental  condition  are  covered.  Subsec- 
tion (d)(2)  referred  to  § 7701(a).  No  such 
reference  was  contained  in  (d)(1). 

The  subsections  were  then  examined 
in  light  of  § 7701(a)  which  provides  that 
an  employee  or  appellant  for  employ- 
ment may  appeal  to  the  Board  from  any 
action  which  is  appealable  to  the  Board 
under  any  law,  rule,  or  regulation.  The 
court  concluded  that  the  explicit  differ- 
ence in  the  language  of  (d)(1)  and  (d)(2) 
created  such  an  obvious  conflict  with 
§ 7701(a)’s  language  that  the  inapplica- 
bility of  § 7701(a)  was  clear.  It  held  that 
chapter  83  governs  appeals  from  disabil- 
ity retirement  decisions. 


other  personnel  actions  not  designated  as 
“adverse  actions”  under  Chapter  75.  This 
topic  also  encompasses  cases  involving 
Board  consideration  of  penalties  in  ad- 
verse action  cases  including  the  mitiga- 
tion of  penalties.  Board  cases  concerning 
procedures  governing  adverse  actions 
are  located  under  Practice  and  Proce- 
dure (10.000000),  and  opinions  relating 
to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000). 
Cases  regarding  remedies  available  to 
the  Board  in  adverse  action  cases  are 
located  in  Remedies  (14.000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in 

which  the  Board  has  considered 
constitutional  aspects  of  cases  before  it. 
Included  are  claims  pursuant  to  specific 
constitutional  provisions,  as  well  as 
claims  derived  from  constitutional  pro- 
visions, such  as  the  right  to  privacy.  Con- 
stitutional claims  relative  to  dis- 
crimination are  in  Discrimination 

(3.000000). 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  con- 
cerning the  substantive  law  of  pro- 


The court’s  review  of  the  plain  lan- 
guage of  § 7701(g)  disclosed  that  the 
Board  may  award  attorney  fees  when 
payment  is  “warranted  in  the  interest  of 
justice,  including  any  case  in  which  a 
prohibited  personnel  practice  was 
engaged  in  ...  or  any  case  in  which  the 
agency’s  action  was  clearly  without 
merit.’’  The  statutory  language  con- 
tained no  restrictions  on  the  recovery  of 
attorney  fees  based  on  the  nature  of  the 
claim.  The  legislative  history  revealed 
no  congressional  intent  to  exclude  dis- 
ability retirement  cases  from  the  class  of 
cases  in  which  attorney  fees  would  be 
warranted.  Accordingly,  the  court  held 
that  attorney  fees  may  be  awarded  on 
appeals  from  OPM’s  disability  deci- 
sions. In  so  doing,  the  court  did  not 
uphold  the  Board’s  determination  that 
§ 7701(g)(1)  did  not  authorize  an  award 
of  attorney  fees  in  an  employee-initiated 
disability  retirement  case. 


hibited  discrimination  pursuant  to  the 
Civil  Service  Reform  Act  of  1978.  Also 
included  are  cases  relating  to  affirma- 
tive action  and  disparate  treatment  of 
similarly  situated  employees.  Questions 
of  evidence,  jurisdiction,  practice  and 
procedure,  and  remedial  action  in  dis- 
crimination cases  are  referenced  in 
Evidence  (4.000000),  Jurisdiction 

(6.000000) ,  Practice  and  Procedure 

(10.000000) ,  and  Remedies  (14.000000), 
respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing 
with  substantive  rules  of  evidence  em- 
ployed by  the  Board,  as  well  as  cases 
concerning  the  harmful  error  standard 
in  the  Act.  The  Board  is  bound  by 
statutory  burdens  of  proof,  and  cases 
referencing  the  Board’s  interpretation  of 
such  burdens  are  also  included  here. 

5.000000  Freedom  of  Information, 
Privacy,  and  Sunshine  Acts 

This  topic  references  Board  cases 
relating  to  the  Freedom  of  Information, 
Privacy,  and  Sunshine  Acts. 
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6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the 
Board  has  made  specific  reference  to  ju- 
risdiction under  the  Civil  Service 
Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability. 

Since  the  jurisdiction  of  the  Board 
differs  with  respect  to  certain  entities, 
this  topic  includes  cases  dealing  with 
jurisdictional  questions  particularly 
related  to  such  entities.  Included  also  are 
Board  cases  dealing  with  its  enforce- 
ment power,  which  is  a matter  of 
continuing  jurisdiction,  and  cases  under 
the  Act’s  savings  provision.  Jurisdiction 
over  appeals  related  to  retirement  is 
covered  unter  Retirement  (15.000000). 

7.000000  Labor-Management  Rela 
tions 

This  topic  contains  cases  arising  under 
Title  VII  of  the  Act,  including  collective 
bargaining  issues  and  the  rights  of  indi- 
vidual employees.  Title  VII  grievance 
procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 

8.000000  Particular  Employment 
Categories 

The  Civil  Service  Reform  Act  of  1978 
has  provisions  specifically  applicable  to 
certain  categories  of  employees.  This 
topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  ap- 
plicable to  such  employee  categories 
were  discussed  by  the  Board,  and  in 
which  such  special  provisions  were  ger- 
mane to  the  resolution  of  the  case.  In- 
cluded are  cases  dealing  with  the  merit 
pay  provisions  of  the  Act  and  the  Senior 
Executive  Service. 

9.000000  Performance-Related 
Actions 

This  topic  references  cases  dealing 
with  performance-related  .actions  under 


Chapter  43  of  the  Act,  including  proce- 
dural rights  and  standards  of  proof 
under  Chapter  43,  where  performance 
appraisal  systems  have  been  imple- 
mented. Also  included  are  cases 
dealing  with  performance  appraisal 
actions  under  Chapter  75,  where 
Chapter  43  appraisal  systems  have  not 
yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing 
cases  which  set  out  the  procedural  rules 
for  matters  before  the  Board,  its  admin- 
istrative law  judges,  and  its  presiding  of- 
ficials. Matters  such  as  timeliness  and 
technical  filing  rules  are  included  here, 
as  well  as  the  concepts  of  former  adjudi- 
cation and  representation  of  parties. 

11.000000  Prohibited  Personnel 
Practices 

The  Civil  Service  Reform  Act  of  1978 
lists  merit  systems  principles  governing 
the  Federal  work  force  and  defines  pro- 
hibited personnel  practices  that  may  not 
be  taken  against  Federal  Employees. 
This  topic  is  limited  to  cases  in  which 
the  Board  has  interpreted  these 
provisions  and  related  matters. 


12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  deal- 
ing with  reductions  in  force,  including 
agency  justifications  for  taking  such  ac- 
tions and  the  substantive  and  procedural 
rights  or  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978 
empowers  the  Board  to  review  regula- 
tions promulgated  by  the  Office  of  Per- 


sonnel Management  and  implementing 
regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with 
such  regulation  review. 


14.000000  Remedies 

This  topic  references  Board  cases  deal- 
ing with  the  remedial  powers  of  the 
Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involv- 
ing issues  relating  to  the  retirement  of 
Federal  employees. 

16.000000  Special  Counsel 

This  topic  references  Board  cases 
relating  to  the  Office  of  Special  Counsel, 
including  the  prosecution  of  Hatch  Act 
cases  and  violations  of  the  Federal  Em- 
ployees Flexible  and  Compressed  Work 
Schedules  Act.  The  filing  requisites  for 
complaints  before  the  Special  Counsel 
are  included  here,  while  procedural  req- 
uisites in  Special  Counsel  cases  before 
the  Board  are  in  Practice  and  Procedure 
(10.000000). 

1 7.000000  Suitability  and  Fitness  for 
Duty  Examinations 

This  topic  references  cases  dealing 
with  issues  of  suitability.  Included  also 
are  cases  involving  fitness-for-duty 
examinations. 


18.000000  Employment  Practices 

This  topic  references  cases  concerning 
the  substantive  law  governing  employ- 
ment practices  and  distinguishes  employ- 
ment restrictions  that  are  not  appealable 
employment  practices. 


DECISIONS  LISTED  UNDER  KEY  NUMBERS 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under5  U.S.C.  7512 

1.110  Removal 

John  N.  Backus  u.  Office  of  Personnel  Management 
(AT075282 10868  and  AT07528211176,  August  17, 1984);  Jerry 
Binns  v.  Department  of  the  Army  { PH07528210206,  August 
17, 1984);  Carl  J.  Broadnax  v.  Department  of  the  Navy 
(PH07528410131,  August  17,  1984);  Kenneth  A.  Crawford  v. 
Veterans  Administration  (AT0752821 1145,  August  7, 1984); 
Clifton  A.  Drummer  v.  General  Services  Administration 
(SF07528310196,  August  16, 1984);  Gail  Etherton  v.  Depart- 


ment of  the  Treasury  (DC07528211472,  August  2, 1984);  Allen 
Faint  v.  U.S.  Postal  Service  (SL0752831008S,  August  17, 
1984);  Brant  G.  Filip  v.  Veterans  Administration 
(CH07528110504ADD,  August  24, 1984);  Gary  G.  Franks  v. 
Department  of  the  Air  Force  (DA07528210002,  August  17, 
1984);  Benjamin  F.  Harrison  v.  Department  of  the  Treasury 
(DC075281 10622,  August  17, 1984);  Robert  E Hockman  v. 
American  Battle  Monuments  Commission 
(SF075281 10757ADD,  August  21, 1984);  James  L.  Honeycutt 
v.  Department  of  Labor  ( AT07528210386,  August  17, 1984); 
Alexander  Jackson  v.  Department  of  the  Treasury 
(DC07528210406,  August  28, 1984);  Judith  K.  Jackson  v. 
Veterans  Administration  (AT07528310709,  August  2,  1984); 
Juan  D.  Martinez  v.  Department  of  Agriculture 
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(NY07528210676,  August  2, 1984);  Kevin  W.  Muldrow  v. 
Veterans  Administration  (SL07528410144,  August  21, 1984); 
Otto  Murry,  IV.  v.  Department  of  Commerce 
(CH07528310491,  August  16, 1984);  Frank  W.  Parker  v. 
Department  of  the  Navy  (PH07528310452,  August  24, 1984); 
Michael  H.  Person  v.  U.S.  Postal  Service  (PH07528310249, 
August  24, 1984);  Jan  Marie  Purser  v.  Internal  Revenue 
Service  (AT07528310466,  August  24, 1984);  James  Quander  v. 
Department  of  Justice  (SF07528311002,  August  16, 1984); 
Billy  D.  Stines  v.  Department  of  Justice  (SF07528310671, 
August  17, 1984);  Nector  M.  Tirado  v.  Department  of  the 
Treasury  (DC07528410342,  August  21, 1984);  Benjamin  F. 
Washington  v.  Department  of  Agriculture  (DC07528211341, 
August  2, 1984);  John  F.  Wear  v.  Department  of  Agriculture 
(SE07528210269,  August  21, 1984);  Harold  G.  White  v.  U.S. 
Postal  Service  (CH07528210160  and  CH07528210166,  August 
17, 1984 );  James  W.  Williams,  Jr.  v.  General  Services 
Administration  (DE07528210040,  August  17, 1984);  Garrett 

H.  Winebarger  v.  Tennessee  Valley  Authority 
(AT07528211148,  August  24, 1984)  Darrell  L.  Yuson  v. 
Department  of  the  Navy  (SF07528410294,  August  24, 1984). 

1.111  Involuntary  Resignation  or  Retirement 

Ethel  B.  Howard  v.  Department  of  Commerce  ( AT07528310667, 
August  24, 1984);  Judith  A.  Ward  v.  Department  of  the  Navy 
(SF07528310700,  August  16, 1984). 

1.120  Suspension  for  More  Than  14  Days 

Kenneth  P.  Jaworski  v.  Department  of  the  Army 
(PH07528210657,  August  17, 1984);  Marlin  E.  Poe  v. 
Department  of  the  Army  (PH07528210170,  August  17, 1984). 

1.121  Enforced  Leave 

Marlin  E.  Poe  v.  Department  of  the  Army  (PH07528210170, 
August  17, 1984). 

1.122  Indefinite  Suspension 

John  N.  Backus  v.  Office  of  Personnel  Management 
(AT07528210868  and  AT07528211176,  August  17, 1984); 

Larry  E.  Graybill  v.  U.S.  Postal  Service  (PH07528310076, 
August  17, 1984);  James  L.  Honeycutt  v.  Department  of 
Labor  ( AT07528210386,  August  17, 1984);  James  I.  Johnson 
v.  Department  of  Health  and  Human  Services 
(PH07528110407,  August  17, 1984);  Jan  Marie  Purser  v. 
Internal  Revenue  Service  (AT07528310466,  August  24, 1984); 
Harold  G.  White  v.  U.S.  Postal  Service  (CH07528210160  and 
CH07528210166,  August  17, 1984). 

I. 130  Reduction  in  Grade 

1.131  Involuntary  Demotion 

Richard  Sokolove  v.  Department  of  the  Treasury 
(NY07528210055,  August  16, 1984). 

1.140  Reduction  in  Pay 

1.150  Furlough  of  30  Days  or  Less 

1.100  Adverse  Actions  by  Office  of  Personnel 
Management 

1.200  Actions  Not  Considered  Adverse 
Under5  U.S.C.  7512 

1.210  Suspension  for  Less  Than  14  Days 

1.220  Letter  of  Reprimand 

1.230  Actions  Based  on  Unacceptable  Performance 

1.231  Denial  of  Within-Grade  Step  Increase 


1.232  Reduction  in  Grade 

1.233  Removal 

1.240  Reduction  in  Force 

1.250  Reduction  in  Rank 

1.300  Substantive  Charges 

1.310  Attendance-Related 

Harold  Jeff  coat  v.  U.S.  Postal  Seruice  (DA07528410205, 

August  21, 1984). 

1.311  Absence  Without  Leave 

James  Abrams  v.  Department  of  the  Navy  (PH07528110312, 
August  17, 1984);  Kenneth  A.  Crawford  v.  Veterans 
Administration  ( AT0752821 1145,  August  7, 1984);  Olenthia 
Green  v.  Department  of  the  Army  (PH07528210169,  August 
17, 1984);  Marlin  E.  Poe  v.  Department  of  the  Army 
(PH07528210170,  August  17, 1984). 

1.312  Abuse  of  Leave 

1.313  Tardiness 

1.314  Efficiency  of  the  Service — Attendance 

1.315  Unlawful  Labor  Strikes 

1.3151  Air  Traffic  Controllers— 1981  PATCO  Strike 

James  F.  Burns  and  Keith  T.  Werts  v.  Department  of 
Transportation  (SE075281F0498  and  SE075281F0756, 
August  9, 1984). 

1.3152  Other  Strikes— (Non-1981  Air  Traffic  Controllers) 

1.3161  Leave  Without  Pay 

Kenneth  A.  Crawford  v.  Veterans  Administration 
(AT07528211145,  August  7, 1984). 

1.320  Alcohol-and  Drug-Related 

Gary  G.  Franks  v.  Department  of  the  Air  Force 
(DA07528210002,  August  17, 1984);  Benjamin  F.  Harrison  v. 
Department  of  the  Treasury  (DC07528110622,  August  17, 
1984);  Alexander  Jackson  v.  Department  of  the  Treasury 
(DC07528210406,  August  28, 1984);  Kenneth  P.  Jaworski  v. 
Department  of  the  Army  (PH07528210657,  August  17, 1984); 
Frank  W.  Parker  v.  Department  of  the  Navy  ( PH07528310452, 
August  24, 1984). 

1.321  On-Duty  Conduct 

Frank  W.  Parker  v.  Department  of  the  Navy  { PH07528310452, 
August  24, 1984). 

1.322  Off-Duty  Conduct 

Gary  G.  Franks  v.  Department  of  the  Air  Force 
(DA07528210002,  August  17, 1984);  Benjamin  F.  Harrison  v. 
Department  of  the  Treasury  (DC07528110622,  August  17, 
1984);  Frank  W.  Parker  v.  Department  of  the  Navy 
(PH07528310452,  August  24, 1984);  Michael  H.  Person  v.  U.S. 
Postal  Service  (PH07528310249,  August  24, 1984);  Marlin  E. 
Poe  v.  Department  of  the  Army  (PH07528210170,  August  17, 
1984). 

1.323  Efficiency  of  the  Service — Alcohol-  and 

Drug-Related 

Kenneth  P.  Jaworski  v.  Department  of  the  Army 
(PH07528210657,  August  17, 1984). 
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1.330  Criminal  Conduct 

1.331  On-Duty  Conduct 

1.3311  Criminal  Charges 

1.3312  Criminal  Conviction 

Marlin  E.  Poe  v.  Department  of  the  Army  (PH07528210170, 
August  17, 1984). 

1.3313  Acquittal 

1.332  Off-Duty  Conduct 

James  Abrams  u.  Department  of  the  Navy  (PH075281 10312, 
August  17, 1984);  John  N.  Backus  v.  Office  of  Personnel 
Management  (AT07528210868  and  AT07528211176,  August 

17, 1984);  Larry  E.  Graybill  v.  U.S.  Postal  Service 
(PH07528310076,  August  17, 1984). 

1.3321  Criminal  Charges 

Allen  Faint  v.  U.S.  Postal  Service  (SL07528310088,  August  17, 
1984);  James  L.  Honeycutt  v.  Department  of  Labor 
(AT07528210386,  August  17, 1984);  James  I.  Johnson  v. 
Department  of  Health  and  Human  Services  (PH075281 10407, 
August  17, 1984);  Billy  D.  Stines  v.  Department  of  Justice 
(SF07528310671,  August  17,  1984);  Harold  G.  White  v.  U.S. 
Postal  Service  (CH07528210160  and  CH07528210166,  August 

17. 1984) ;  James  W.  Williams,  Jr.  v.  General  Services 
Administration  (DE07528210040,  August  17,  1984). 

1.3322  Criminal  Conviction 

James  Abrams  v.  Department  of  the  Navy  (PH075281 10312, 
August  17, 1984);  Michael  H.  Person  v.  U.S.  Postal  Service 
(PH07528310249,  August  24, 1984);  Harold  G.  White  v.  U.S. 
Postal  Service  (CH07528210160  and  CH07528210166,  August 

17. 1984) . 

1.3323  Acquittal 

1.340  Dishonest  Work-Related  Conduct 

Robert  Letcher  v.  U.S.  Postal  Service  (AT07528310825,  August 

21. 1984) ;  Darrell  L.  Yuson  v.  Department  of  the  Navy 
(SF075284 10294,  August  24, 1984). 

1.341  Bribery 

1.342  Embezzlement 

1.343  Falsification 

Richard  E.  Ringo,  et  al.  v.  Department  of  the  Navy 
(AT07528310570,  August  17, 1984);  Benjamin  F.  Washington 
v.  Department  of  Agriculture  ( DC07528211341,  August  2, 
1984). 

1.3431  Medical  Records 

1.3432  Employment  Applications 

1.3433  Time  and  Work  Records 

1.344  Fraud 

1.345  Misappropriation  and/or  Misuse  of  Government 

Property 

Jerry  Binns  v.  Department  of  the  Army  (PH07528210206, 
August  17, 1984);  James  Quander  v.  Department  of  Justice 
(SF07528311002,  August  16,  1984);  Garrett  H.  Winebarger  v. 
Tennessee  Valley  Authority  (AT0752821 1 148,  August  24, 
1984). 

1.346  Malfeasance  in  Office 

1.348  Firearms;  Illegal  Weapons  Misuse 

Allen  Faint  u.  U.S.  Postal  Sendee  (SL07528310088,  August  17, 
1984). 


1.350  Prohibited  Political  Activity 


1.360  Other  Work-Related  Charges 

Carl  J.  Broadnax  v.  Department  of  the  Navy  (PH07528410131, 
August  17, 1984);  Juan  D.  Martinez  v.  Department  of 
Agriculture  (NY07528210676,  August  2, 1984);  Kevin  W. 
Muldrow  v.  Veterans  Administration  (SL07528410144, 
August  21, 1984);  Nector  M.  Tirado  v.  Department  of  the 
Treasury  (DC07528410342,  August  21,  1984). 

1.361  Abuse  of  Authority 

1.3611  Sexual  Harassment 

Garrett  H.  Winebarger  v.  Tennessee  Valley  Authority 
(AT07528211148,  August  24, 1984). 

1.3612  Prohibited  Discrimination 

1.362  Conflict  of  Interest 

1.363  Insubordination 

Kenneth  A.  Crawford  v.  Veterans  Administration 
(AT07528211145,  August  7, 1984);  Clifton  A.  Drummer  v. 
General  Services  Administration  (SF07528310196,  August 

16, 1984);  Robert  E.  Hockman  v.  American  Battle 
Monuments  Commission  (SF07528110757ADD,  August  21, 
1984);  Kevin  W.  Muldrow  v.  Veterans  Administration 
(SL07528410144,  August  21, 1984). 

1.3631  Refusal  to  Accept  Reassignment 

Otto  Murry,  IV.  v.  Department  of  Commerce  (CH07528310491, 
August  16, 1984);  John  F.  Wear  v.  Department  of  Agriculture 
(SE07528210269,  August  21, 1984). 

1.3632  Refusal  to  Submit  for  Fitness  for  Duty 

Examination 

1.364  Gross  Waste 

1.3641  Carelessness 

1 .365  Creation  of  Danger  to  Public  Health  and  Safety 

James  L.  Honeycutt  v.  Department  of  Labor  ( AT07528210386, 
August  17, 1984). 

1.366  Insolence 

1.3661  Abusive  Language 

1.367  Violence 

Judith  K.  Jackson  v.  Veterans  Administration 
(AT075283 10709,  August  2, 1984). 

1.3671  Verbal  Threats 

Kevin  W.  Muldrow  v.  Veterans  Administration 
(SL07528410144,  August  21 , 1984). 

1.3672  Physical  Action 

John  N.  Backus  v.  Office  Of  Personnel  Management 
(AT075282 10868  and  AT07528211176,  August  17,  ’984);  Allen 
Faint  v.  U.S.  Postal  Service  (SL075283 10088,  August  17, 
1984);  Larry  E.  Graybill  v.  U.S.  Postal  Service 
(PH07528310076,  August  17, 1984);  Judith  K.  Jackson  v. 
Veterans  Administration  (AT07528310709,  August  2, 1984); 
James  I.  Johnson  v.  Department  of  Health  and  Human 
Services  (PH075281 10407,  August  17,  1984);  Kevin  W. 
Muldrow  v.  Veterans  Administration  (SL075284 10144, 
August  21.  1984);  Nector  M.  Tirado  v.  Department  of  the 
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Treasury  (DC07528410342,  August  21, 1984);  James  W. 
Williams,  Jr.  v.  General  Services  Administration 
(DE07528210040,  August  17, 1984). 

1.368  Unauthorized  Activities 

James  Quander  v.  Department  of  Justice  (SF07528311002, 
August  16, 1984). 

1.369  “Failure  To”  Charges 

Kenneth  A.  Crawford  v.  Veterans  Administration 
(AT07528211145,  August  7, 1984);  Harold  Jeff  coat  v.  U.S. 
Postal  Service  (DA07528410205,  August  21, 1984);  Richard 
Sokolove  v.  Department  of  the  Treasury  (NY07528210055, 
August  16, 1984). 

1.370  Charges  Related  to  Off-Duty  Conduct 

Jan  Marie  Purser  v.  Internal  Revenue  Service 
(AT07528310466,  August  24, 1984). 

1.371  Efficiency  of  the  Service 

James  Abrams  v.  Department  of  the  Navy  (PH075281 10312, 
August  17, 1984);  John  N.  Backus  v.  Office  of  Personnel 
Management  (AT07528210868  and  AT07528211176,  August 

17, 1984);  Allen  Faint  v.  U.S.  Postal  Service  (SL07528310088, 
August  17, 1984);  Gary  G.  Franks  v.  Department  of  the  Air 
Force  (DA07528210002,  August  17, 1984);  Larry  E.  Graybill  v. 
U.S.  Postal  Service  (PH07528310076,  August  17, 1984); 
Benjamin  F.  Harrison  v.  Department  of  the  Treasury 
(DC075281 10622,  August  17, 1984);  James  L.  Honeycutt  v. 
Department  of  Labor  ( AT07528210386,  August  17, 1984); 
James  I.  Johnson  v.  Department  of  Health  and  Human 
Services  (PH075281 10407,  August  17, 1984);  Michael  H. 
Person  v.  U.S.  Postal  Service  (PH07528310249,  August  24, 
1984);  James  Quander  v.  Department  of  Justice 
(SF0752831 1002,  August  16, 1984);  Billy  D.  Stines  v. 
Department  of  Justice  (SF07528310671,  August  17, 1984). 

1.3711  Nexus 

James  Abrams  v.  Department  of  the  Navy  (PH075281 10312, 
August  17, 1984);  John  N.  Backus  v.  Office  of  Personnel 
Management  (AT07528210868  and  AT07528211176,  August 

17, 1984);  Allen  Faint  v.  U.S.  Postal  Service  (SL07528310088, 
August  17, 1984);  Gary  G.  Franks  v.  Department  of  the  Air 
Force  (DA07528210002,  August  17, 1984);  Larry  E.  Graybill  v. 
U.S.  Postal  Service  (PH07528310076,  August  17, 1984); 
Benjamin  F.  Harrison  v.  Department  of  the  Treasury 
(DC075281 10622,  August  17, 1984);  James  L.  Honeycutt  v. 
Department  of  Labor  (AT07528210386,  August  17, 1984); 
Kenneth  P.  Jaworski  v.  Department  of  the  Army 
(PH07528210657,  August  17, 1984);  James  I.  Johnson  v. 
Department  of  Health  and  Human  Services 
(PH07528110407,  August  17,  1984);  Michael  H.  Person  v. 

U.S.  Postal  Service  (PH07528310249,  August  24, 1984);  Billy 
D.  Stines  v.  Department  of  Justice!  SF07528310671,  August 

17, 1984);  Benjamin  F.  Washington  v.  Department  of 
Agricu/fure(DC07528211341,  August  2, 1984);  James  VV. 
Williams.  Jr.  v.  General  Services  Administration 
(DE07528210040,  August  17, 1984). 

1.380  Classification  and  Qualifications 

Requirements 

1.390  Performance-Related 

Gail  Etherton  v.  Department  of  the  Treasury  (DC0752821 1472, 
August  2, 1984). 


1.400  Board  Consideration  Of  Penalties 

James  Abrams  v.  Department  of  the  Navy  { PH075281 10312, 
August  17, 1984);  John  N.  Backus  v.  Office  of  Personnel 
Management  (AT07528210868  and  AT07528211176,  August 

17. 1984) ;  Jerry  Binns  v.  Department  of  the  Army 
(PH07528210206,  August  17, 1984);  Clifton  A.  Drummer  v. 
General  Services  Administration  (SF07528310196,  August 

16. 1984) ;  Allen  Faint  v.  U.S.  Postal  Service  (SL07528310088, 
August  17, 1984);  James  L.  Honeycutt  v.  Department  of 
Labor  (AT07528210386,  August  17, 1984);  Alexander  Jackson 
v.  Department  of  the  Treasury  (DC07528210406,  August  28, 
1984);  Judith  K.  Jackson  v.  Veterans  Administration 
(AT07528310709,  August  2, 1984);  Kenneth  P.  Jaworski  v. 
Department  of  the  Army  (PH07528210657,  August  17, 1984); 
Kevin  IF.  Muldrow  v.  Veterans  Administration 
(SL07528410144,  August  21, 1984);  Michael  H.  Person  v.  U.S. 
Postal  Service  (PH07528310249,  August  24, 1984);  James 
Quander  v.  Department  of  Justice  (SF07528311002,  August 

16. 1984) ;  Richard  Sokolove  v.  Department  of  the  Treasury 
(NY07528210055,  August  16, 1984);  Billy  D.  Stines  v. 
Department  of  Justice  (SF07528310671,  August  17, 1984); 
Nector  M.  Tirado  v.  Department  of  the  Treasury 
(DC07528410342,  August  21, 1984);  James  W.  Williams,  Jr.  v. 
General  Services  Administration  (DE07528210040,  August 

17. 1984) ;  Darrell  L.  Yuson  v.  Department  of  the  Navy 
(SF07528410294,  August  24, 1984). 


1.410  Mitigation  of  Penalty 

Jerry  Binns  v.  Department  of  the  Army  (PH07528210206, 
August  17, 1984);  CarlJ.  Broadnax  v.  Department  of  the 
Navy  (PH07528410131,  August  17, 1984);  Clifton  A. 
Drummer  v.  General  Services  Administration 
(SF07528310196,  August  16, 1984);  Allen  Faint  v.  U.S.  Postal 
Service  (SL07528310088,  August  17, 1984);  Alexander 
Jackson  v.  Department  of  the  Treasury  (DC07528210406, 
August  28, 1984);  Kenneth  P.  Jaworski  v.  Department  of  the 
Army  (PH07528210657,  August  17, 1984);  Robert  Letcher  v. 
U.S.  Postal  Service  (AT07528310825,  August  21, 1984);  Juan 
D.  Martinez  v.  Department  of  Agriculture  (NY07528210676, 
August  2, 1984);  Kevin  W.  Muldrow  v.  Veterans 
Administration  (SL07528410144,  August  21, 1984);  James 
Quander  v.  Department  of  Justice  (SF07528311002,  August 

16, 1984);  Richard  Sokolove  v.  Department  of  the  Treasury 
(NY07528210055,  August  16, 1984);  Robert  Woodard  v. 
Department  of  the  Navy  (DC07528110292ADD,  August  24, 
1984). 


1.420  Prior  Disciplinary  Record 

Gary  G.  Franks  v.  Department  of  the  Air  Force 
(DA07528210002,  August  17, 1984). 

1.430  Disparate  Treatment  of  Similarly  Situated 

Employees 

James  Quander  v.  Department  of  Justice  ( SF07528311002, 
August  16, 1984). 


1 .500  Procedural  Rights  in  Adverse  Actions 


1.510  Notice 

Judith  K.  Jackson  v.  Veterans  Administration 
(AT07528310709,  August  2, 1984). 
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1.511 


Crime  Provision 

James  L.  Honeycutt  v.  Department  of  Labor  (AT07528210386, 
August  17, 1984 )\  James  1.  Johnson  v.  Department  of  Health 
and  Human  Services  (PH075281 10407,  August  17,  1984);  Jan 
Marie  Purser  v.  Internal  Revenue  Service  (AT07528310466, 
August  24, 1984);  Harold  G.  White  v.  U.S.  Postal  Service 
(CHO7528210160  and  CH07528210166,  August  17, 1984). 

1.512  Emergency  Suspension  During  Notice  Period 

1.513  Reasons 

1.520  Reply 

Judith  K.  Jackson  v.  Veterans  Administration 
(AT07528310709,  August  2, 1984). 

1.521  Written  Reply 

Gary  G.  Franks  v.  Department  of  the  Air  Force 
( D A0752821 0002,  August  17, 1984). 

1.522  Oral  Reply 

Gary  G.  Franks  v.  Department  of  the  Air  Force 
(DA075282 10002,  August  17, 1984). 

1.530  Review  of  Materials  on  Which  Action  Based 

1 .540  Right  to  Representation 

1 .550  Proposing  and  Deciding  Official 

Judith  K.  Jackson  v.  Veterans  Administration 
(AT07528310709,  August  2, 1984). 

1.560  Appeal  to  Merit  Systems  Protection  Board 

1.561  Burden  of  Proof 

1 .562  Efficiency  of  the  Service — Generally 

Benjamin  F.  Washington  v.  Departmen  t of  Agriculture 
(DC07528211341,  August  2, 1984). 

1.570  Decision 

Judith  K.  Jackson  v.  Veterans  Administration 
( AT07528310709,  August  2, 1984). 

1.600  Defenses 


1.610 

Stale  Charges 

1.620 

Mental  Condition 

1.630 

Animus 

1.640 

Coercion  or  Duress 

1.650 

Affirmative  Defenses 

Allen  Faint  v.  U.S.  Postal  Service  (SL07528310088,  August  17, 
1984). 

1.651  Prohibited  Personnel  Practices 

2.000000  Constitutionality 

2.100  Due  Process 

2.110  Liberty  Rights  or  Interest 

2.120  Property  Rights  or  Interest 

2.130  Requisite  Administrative  Procedures 

Barbara  A.  Proos  v.  Department  of  Agriculture 
(SF531D8310935,  August  17, 1984). 

2.200  Criminal  Constitutional  Considerations 


2.210  Self-Incrimination 

2.220  Right  to  Counsel 

2.230  Double  Jeopardy 

2.240  Search  and  Seizure 

2.300  First  Amendment  Freedoms 

2.310  Freedom  of  Speech 

2.31 1 Relation  to  Efficiency  of  the  Service 

2.3111  Defamation 

2.312  Balancing  Test 

2.313  Mixed  Motive 

2.320  Freedom  of  Religion 

2.321  Relation  to  Efficiency  of  the  Service 

2.3211  Free  Exercise 

2.3212  Establishment 

2.400  Right  To  Privacy 

3.000000  Discrimination 

3.100  Prohibited  Discrimination 

3.110  Age  Discrimination 

3.111  Age  Discrimination  in  Employment  Act  of  1967,  29 

U.S.C.  631, 633a 

3.120  Race,  Color,  and  National  Origin 

Discrimination 

3.121  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130  Handicap  Discrimination 

3.131  Handicapping  Condition 

3.1311  Physical  Disability 

3.1312  Mental  Disability 

3.1313  Alcoholism  and  Drug  Abuse 

T132  Rehabilitation  Act  of  1973,  29  U.S.C.  791 

3.1321  Reasonable  Accommodation 

3.13211  Undue  Hardship 

3.1322  Rehabilitation 

Gary  G.  Franks  v.  Department  of  the  Air  Force 
( D A0752821 0002,  August  17, 1984). 

3.133  Qualified  Handicapped  Employee 

3.140  Sex  Discrimination 

3.141  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142  Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3.143  Sexual  Preference 

3.144  Sexual  Harassment 

3.150  Religious  Discrimination 

3.151  Civil  Rights  Act  of  1$64,  42  U.S.C.  2000e-16 

3.160  Marital  Status  Discrimination 

3.170  Discrimination  on  the  Basis  of  Political 

Affiliation 

Albert  C.  Crambert  v.  Department  of  Education 
(PH03518210441,  August  24, 1984). 

3.200  Disparate  Treatment  of  Similarly 
Situated  Employees 

3.300  Affirmative  Action 

3.310  Minorities 

3.320  Handicapped  Persons 

3.330  Women 

3.400  Burdens  of  Proof 

Albert  C.  Crambert  v.  Department  of  Education 
(PH03518210441,  August  24, 1984). 
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3.410  Prima  Facie  Case 

3.420  Legitimate  Non-Discriminatory  Reason 

Robert  W.  Hoffman,  Jr.  v.  Department  of  Housing  and  Urban 
Development  (DC03518310252,  August  21, 1984). 

3.430  Pretext 

4.000000  Evidence 

4.100  Admissibility 

4.110  Prehearing  Evidence 

4.111  Admissions 

4.112  Affidavits 

4.113  Evidence  Obtained  Through  Discovery 

4.1131  Depositions 

4.1132  Interrogatories 

4.1133  Documents 

4.114  Best  Evidence 

4.115  Polygraphs 

4.116  Handwriting 

4.117  Unsworn  Statement 

4.120  Testimony 

4.121  Relevancy 

4.122  Materiality 

Albert  C.  Crambert  u.  Department  of  Education 
(PH03518210441,  August  24, 1984). 

4.123  Privileged  Matter 

4.124  Hearsay 

4.125  Credibility 

James  Abrams  v.  Department  of  the  Navy  (PH07528110312, 
August  17, 1984);  Gay  P.  Cobb  v.  Department  of  Labor 
(SF03518410234,  August  13, 1984);  Gail  Etherton  v. 
Department  of  the  Treasury  (DC07528211472,  August  2, 
1984);  Alexander  Jackson  v.  Department  of  the  Treasury 
(DC07528210406,  August  28, 1984);  Garrett  H.  Winebarger  v. 
Tennessee  Valley  Authority  (AT07528211 148,  August  24, 
1984). 

4.126  Perjury 

4.127  Probative  Value 

John  N.  Backus  v.  Office  of  Personnel  Management 
(AT07528210868  and  AT07528211176,  August  17, 1984); 
Harold  G.  White  v.  U.S.  Postal  Service  (CH07528210160  and 
CH07528210166,  August  17, 1984). 

4.128  Circumstantial  Evidence 

4.129  Opinion 

Billy  D.  Stines  v.  Department  of  Justice  (SF07528310671, 
August  17, 1984). 

4.130  Official  Notice 

4.131  Facts 

4.132  Documents 

4.140  Evidence  of  Prior  Disciplinary  Actions 

4.150  Stipulations 

4.200  Burdens  of  Proof 

Robert  E.  Hockman  v.  American  Battle  Monuments 
Commission  (SF07528110757ADD,  August21, 1984). 

4.210  Preponderance  of  the  Evidence 


Donald  L.  Johnson  v.  Department  of  Housing  and  Urban 
Development  (DE03518310282,  August  2,  1984);  Benjamin  F. 
Washington  v.  Department  of  Agriculture  (DC07528211341, 
August  2, 1984). 

4.211  Agency  Burden 

John  N.  Backus  v.  Office  of  Personnel  Management 
(AT07528210868  and  AT07528211176,  August  17, 1984); 
Clifton  A.  Drummer  v.  General  Services  Administration 
(SF07528310196,  August  16, 1984);  Gary  G.  Franks  v. 
Department  of  the  Air  Force  (DA07528210002,  August  17, 
1984);  Benjamin  F.  Harrison  v.  Department  of  the  Treasury 
(DC07528110622,  August  17,  1984);  Robert  VP.  Hoffman,  Jr.  v. 
Department  of  Housing  and  Urban  Development 
(DC03518310252,  August  21, 1984);  Harold  Jeff  coat  v.  U.S. 
Postal  Service  (DA07528410205,  August  21, 1984);  Juan  D. 
Martinez  v.  Department  of  Agriculture  ( NY07528210676, 
August  2, 1984);  Jan  Marie  Purser  v.  Internal  Revenue 
Service  (AT07528310466,  August  24, 1984);  Arnold  L.  Speaks 
v.  Office  of  Personnel  Management  (PH07318310668,  August 
17, 1984). 

4.212  Appellant’s  Burden 

4.220  Substantial  Evidence 

4.230  Arbitrary,  Capricious,  or  Abuse  of  Discretion 

4.240  Reasonable  Grounds  to  Believe 

4.250  Burden  of  Persuasion 

4.260  Burden  of  Going  Forward 

4.270  Adverse  Inference 

4.300  Harmful  Error 

4.310  Agency  Procedures 

Gary  G.  Franks  v.  Department  of  the  Air  Force 
(DA07528210002,  August  17, 1984 ),  Judith  K.  Jackson  v. 
Veterans  Administration  (AT07528310709,  August  2,  1984); 
Benjamin  F.  Washington  v.  Department  of  Agriculture 
(DC07528211341,  August  2, 1984);  Samuel  Washington  v. 
Tennessee  Valley  Authority  (AT03518210346,  August  3, 
1984). 

4.320  Presiding  Official’s  Ruling 

Robert  R.  Dooley  v.  Office  of  Personnel  Management 
(AT831L8310843,  August  21, 1984);  Ethel  B.  Howard  v. 
Department  of  Commerce  (AT07528310667,  August  24, 1984); 
Judith  A.  Ward  v.  Department  of  the  Navy  ( SF07528310700, 
August  16, 1984). 

4.321  Evidence  Exclusion  • 

4.330  Application  Of  Merit  Systems  Protection 

Board  Rules,  Regulations,  and  Procedures 

4.400  Consideration  of  Evidence 

4.410  Presiding  Official 

4.411  Findings  of  Fact 

Albert  C.  Crambert  v.  Department  of  Education 
(PH03518210441,  August  24, 1984);  Allen  Faint  v.  U.S.  Postal 
Service  (SL07528310088,  August  17, 1984);  Alexander 
Jackson  v.  Department  of  the  Treasury  (DC07528210406, 
August  28, 1984);  Kenneth  P.  Jaworski  v.  Department  of  the 
Army  (PH07528210657,  August  17, 1984);  James  I.  Johnson 
v.  Department  of  Health  and  Human  Services 
(PH075281 10407,  August  17, 1984);  Juan  D.  Martinez  v. 
Department  of  Agriculture  (NY07528210676,  August  2, 1984); 
Nector  M.  Tirado  v.  Department  of  the  Treasury 
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(DC075284 10342,  August  21, 1984);  Samuel  Washington  u. 
Tennessee  Valley  Authority  (AT03518210346,  August  3, 

1984);  Harold  G.  White  u.  U.S.  Postal  Service 
(CH07528210160  and  CH07528210166,  August  17, 1984). 

4.412  Conclusions 

Joseph  Carreno  v.  Department  of  the  Army  (SF07528410440, 
August  17, 1984);  Dejustice  Coleman,  Sr.  v.  Department  of  the 
Treasury  (CH07528410370,  August  17,  1984);  Cyneethia  P. 
Humbles  v.  Office  of  Personnel  Management 
(DC831L8310615,  August  16, 1984);  Robert  Letcher  v.  U.S. 
Postal  Service  (AT07528310825,  August  21, 1984);  Otto 
Murry,  IV.  v.  Department  of  Commerce  (CH07528310491, 
August  16, 1984);  Billy  D.  Stines  v.  Department  of  Justice 
(SF07528310671,  August  17, 1984);  Warren  F.  Wilson  v. 
Department  of  Transportation  AT075281F0916ADD,  August 
16, 1984);  Garrett  H.  Winebarger  v.  Tennessee  Valley 
Authority  (AT07528211148,  August  24,  1984). 

5.000000  Freedom  of  Information,  Privacy,  and 
Sunshine  Acts 


5.100  Sunshine  Act 
5.200  Freedom  of  Information  Act 

5.210  Exemptions 

5.211  Internal  Personnel  Rules  and  Practices 

5.212  Statutory  Exemptions 

5.213  Inter-  and  Intra-Agency  Memoranda  and  Letters 

5.214  Personnel  and  Medical  Files 

5.300  Privacy  Act 

5.310  Form  of  Request 

5.320  Denial  of  Access 

5.321  Appeal  Rights 

6.000000  Jurisdiction 

6.100  Merit  Systems  Protection  Board  Jurisdiction 

6.110  Original  Jurisdiction 

6.111  Special  Counsel  Cases 

6.112  Senior  Executive  Service  Removals 

6.113  Employee  Disciplinary  Actions  Under  the  Federal 

Employee  Flexible  and  Compressed  Work  Schedules 
Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

Mark  C.  McCormack  v.  Department  of  Justice 
(DA34438310520,  August  16, 1984). 

6.121  Adverse  Actions 

Marlin  E.  Poe  v.  Department  of  the  Army  (PH07528210170, 
August  17, 1984);  Judith  A.  Ward  v.  Department  of  the  Navy 
(SF07528310700,  August  16, 1984). 

6.122  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

6.124  Discrimination  Cases 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

Dejustice  Coleman,  Sr.  v.  Department  of  the  Treasury 
(CH075284 10370,  August  17, 1984). 


6.1243  Special  Panel 

6.125  Non-Appealable  Actions 

Freddie  L.  Iverson  v.  U.S.  Postal  Service  (CH0353831021 1 , 
August  21,  1984);  Marlin  E.  Poe  v.  Department  of  the  Army 
(PH07528210170,  August  17,  1984). 

6.1251  Position  Classification 

6.1252  Promotion 

6.1253  Performance  Ratings 

6.1254  Reassignment 

Earlie  W.  Cofield,  Jr.  u.  Government  Printing  Office 
(DC075281 10599COMP,  August  10, 1984). 

6.1255  Reinstatement 

6.1256  Reprisal 

6.1257  Miscellaneous 

6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decisions 

6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official  s Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 

6.400  Office  of  Personnel  Management 

6.410  Intervention 

Mark  C.  McCormack  v.  Department  of  Justice 
(DA34438310520,  August  16, 1984). 

6.420  Rules  and  Regulations 

6.500  Enforcement 

6.510  Petitions 

John  W.  Savage,  Jr.  v.  Of f ice  of  Personnel  Management 
(DC831L821 1421  COMP,  August  16, 1984). 

6.511  Appellate  Cases 

Earlie  W.  Cofield,  Jr.  v.  Government  Printing  Office 
(DC07528110599COMP,  August  10,  1984);  John  IV.  Savage. 
Jr.  v.  Office  of  Personnel  Management 
(DC831L8211421COMP,  August  16, 1984);  Max  Wenk  v. 
Department  of  Health  and  Human  Services 
(DC03518210518COMP,  August  16,  1984). 

6.512  Original  Cases 

6.520  Compliance 


Max  Wenk  v.  Departmen  t of  Health  and  Human  Services 
(DC03518210518COMP,  August  16, 1984). 
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6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

6.710  Mootness 

Richard  C.  Bartel  v. Federal  Aviation  Administration 
(PH03539010219COMP  and  PH07528110370COMP,  August 
13, 1984);  John  W.  Savage,  Jr.  v.  Office  of  Personnel 
Management  (DC831L8211421COMP,  August  16, 1984). 

6.720  Ripeness 

6.730  Real  Party  in  Interest 

Department  of  State  v.  Office  of  Personnel  Management 
(DC08318310309,  August  16, 1984). 

6.740  Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  Note) 

6.900  Statutory  Construction  of  the 
Civil  Service  Reform  Act  of  1978 


7.000000  Labor  Management  Relations 

7.100  Grievance  Procedures 


7.110  Negotiated  Grievance  Procedures  in 
Collective  Bargaining  Agreements 


Joseph  Carreno  v.  Department  of  the  Army  ( SF07528410440, 
August  17, 1984). 


7.111  Exclusion  of  Specific  Matters  from  Negotiated 

Procedures 

Joseph  Carreno  v.  Department  of  the  Army  (SF07528410440, 
August  17, 1984). 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7.1131  Election  of  Statutory  or  Negotiated  Procedure 

7. 1 132  Right  to  Request  Merit  Systems  Protection  Board 

Review 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  Election  ofStatutory  or  Negotiated  Procedure 

7.1142  Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 

7.1143  Judicial  Review  of  Arbitrator’s  Award 

7.115  Adverse  Actions 

Joseph  Carreno  v.  Department  of  the  Army  (SF075284 10440, 
August  17, 1984). 

7.1151  Election  ofStatutory  or  Negotiated  Procedure 

Joseph  Carreno  u.  Department  of  the  Army  ( SF075284 10440, 
August  17, 1984). 

7.1152  Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 

7. 1 153  J udicial  Review  of  Arbitrator’s  Award 

7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 


7.310  Agency  Unfair  Labor  Practices 

7.31 1 Interference  with  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3161  Federal  Services  Impasse  Panel 

7.317  Enforcement  of  Regulations  in  Conflict  with  Prior 

Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  F ailure  to  Comply  with  any  Provision  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Right 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to 

Discharge  of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 

7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  F ailure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3261  Federal  Services  Impasse  Panel 

7.327  Call  for  or  Participation  in  Strike,  Work  Stoppage, 

Slowdown,  or  Disruptive  Picketing 
7.3271  Failure  to  Take  Action  to  Prevent  or  Stop 

7.328  F ailure  to  Comply  with  any  Provision  of  Title  5, 

Chapter  71 

7.400  Collective  Bargaining  Agreements 

7.410  Enforcement  of  Provisions 

7.420  Right  to  Representation 

7.430  Interpretation  of  Provisions 

7.500  Voluntary  Expedited  Appeals  Procedure 

Joyce  M.  Schmidt  v.  Department  of  the  Air  Force 
(CH04328410305,  August  16, 1984). 

8.000000  Particular  Employment  Categories 

8.100  Administrative  Law  Judge 


8.110 

Original  Jurisdiction  Action 

8.111 

Removal 

8.112 

Suspension 

8.113 

Reduction  in  Grade 

8.114 

Reduction  in  Pay 

8.115 

Furlough  of  30  Days  or  Less 

8.116 

Reduction  in  Force 
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8.120  Good  Cause 

8.121  Conduct  and  Demeanor/Judicial  Temperament 

8.122  Bias 

8.123  Performance 

- 8.200  Particular  Federal  Entities 

8.210  United  States  Postal  Service 

8.211  Preference  Eligibles 

8.212  90-Day  Probation  Period 

8.213  Alcohol  Rehabilitation  Program 

8.220  Postal  Rate  Commission 

8.230  Law  Enforcement  Personnel 

James  Quander  v.  Department  of  Justice  (SF0752831 1002, 
August  16, 1984);  Billy  D.  Stines  v.  Department  of  Justice 
(SF07528310671,  August  17, 1984). 

8.231  Federal  Bureau  of  Investigation 

8.240  Intelligence  Agencies 

8.250  General  Accounting  Office 

8.260  Non- Appropriated  Fund  Activities 

8.270  Government  Corporations 

8.280  National  Guard  and  Air  Force 

8.290  Air  Traffic  Controllers 

Arnold  L.  Speaks  v.  Office  of  Personnel  Management 
(PH07318310668,  August  17, 1984). 

8.291  PATCO  Strike  of  1981 

8.2911  Elements 

8.29111  Occurrence  of  Strike— Proof 

8.291111  Official  Notice 

8.291112  Other  Proof 

8.29112  Lawfulness  of  Strike 

8.29113  Participation  in  Strike— Proof 

8.291131  Pnma  Facie  Case 

8.291132  Additional  Proof 

8.2912  Procedural  Rights 

8.29121  Notice 

8.29122  Response 

8.29123  Suspension  Dunng  Notice  Period 

David  T.  Crutchfield  v.  Department  of  Transportation 
(DE075281F0521  ADD,  August  24, 1984);  Jack  L.  Downie  v. 
Department  of  Transportation  (DE075281F0425ADD, 
August  24, 1984);  Larry  L.  Hoskins  v.  Department  of 
Transportation  ( DE075281 F0442ADD,  August  24,  1984); 
William  M.  Nice  v.  Department  of  Transportation 
(DE075281F0522ADD,  August  24,  1984). 


8.29133 

Hazardous  Conditions 

8.29134 

Lockout 

8.29135 

Authorized  Leave 

8.291351 

PATCO  Agreement 

8.291352 

Cancellation  Notice 

8.2914' 

Merit  Systems  Protection  Board  Consideration  of 
Penalties 

8.29141 

Review  Authority 

8.29142 

Reasonableness 

8.29143 

Disparate  Treatment 

8.29144 

Adverse  Inference 

8.29145 

Efficiency  of  the  Service 

8.2915 

Unfair  Labor  Practice 

8.2916 

Prohibited  Personnel  Practices 

8.292 

Other  Issues 

8.310 

8.300  Special  Situations 

Applicants 

8.320 

Probationary  Employees 

8.321 

Post-Appointment  Reasons 

8.3211 

Determining  Completion  of  Probation 

8.3212 

Absent  Allegation  of  Partisan  Political  or  Marital 

8.3213 

Status  Discrimination 
Allegations  of  Handicap  Discrimination 

8.3214 

Allegations  of  Race  Discrimination 

8.3215 

Allegations  of  Religious  Discrimination 

8.3216 

Allegations  of  Sex  Discrimination 

8.3217 

Allegations  of  Prohibited  Personnel  Practices 

8.3218 

Marital  Status 

8.3219 

Partisan  Politics 

8.322 

Pre-Appointment  Reasons 

8.323 

Supervisory  or  Managerial  Probationary  Periods 

8.324 

Resignations  During  Probationary  Period 

8.330 

Excepted  Service 

8.331 

One  Year  of  Current  Continuous  Service 

8.332 

Pre-Appointment  Reasons 

8.3321 

Procedures 

8.333 

Same  or  Similar  Positions 

8.334 

Handicapped  Appointments 

8.340 

Preference  Eligible  Employees 

8.341 

Veterans 

8.3411 

Veterans  Readjustment  Appointees 

8.350 

Confidential  Employees 

8.360 

Overseas  Personnel 

8.370 

District  of  Columbia  Employees 

Ellen  J.  McDermott  v.  Government  of  the  District  of  Columbia 
(DC035 180 10073 ADD,  August  16, 1984). 


8.29124  Pre-Termination  Hearing 

8.29125  Appeal  to  Merit  Systems  Protection  Board 

8.291251  Consolidation 

8.291252  Evidence  Exclusion 

8.291253  Summary  Judgment 

8.2913  Defenses 

8.29131  Procedural  Error 

8.291311  Command  Influence 

8.291312  Crime  Provision  Invocation 

8.291313  Other  Error 

8.29132  Coercion 

Mel  Clay  v.  Department  of  Transportation 
(N Y075281 F0479ADD,  August  21,  1984);  Gregory  Dunne,  u. 
Department  of  Transportation  (NY075281 F0525ADD, 
August  21,  1984);  Jonathan  Mattison  v.  Depart ment  of 
Transportation  (NY075281 F0655ADD,  August  21,  1984); 
James  Paladino  v.  Department  of  Transportation 
1NY075281 F0708ADD,  August  21,  1984). 


8.380  State  and  Local  Employees 

8.390  Part-Time  and  Temporary  Employees 

Gay  P.  Cobb  v.  Department  of  Labor  ( SF03518410234,  August 
13,  1984). 

8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410  Military  Duty 

8.420  Employment-Related  Injuries 

8.421  Fully  Recovered  Employee 

Freddie  L.  Iverson  v.  U.S.  Postal  Service  (CH0353831021 1, 
August  21,  1984). 

8.4211  Within  One  Year 

8.4212  After  One  Year 

8.422  Partially  Recovered  Employee 
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Freddie  L.  Iverson  v.  U.S.  Postal  Service  (CH03538310211, 
August  21, 1984). 


8.4221 

Within  One  Year 

8.4222 

After  One  Year 

8.423 

Right  to  Restoration 

Freddie  L. 

Iverson  v.  U.S.  Postal  Service  (CH0353831021 1, 

August  21, 1984). 

8.424 

Priority  Consideration 

8.425 

Every  Effort  to  Restore 

8.426 

Notice  of  Rights 

8.500  Senior  Executive  Service 

8.510 

Types  of  Positions 

8.511 

Career  Appointee 

8.512 

Non-career  Appointee 

8.513 

Limited  Term  Employee 

8.514 

Limited  Emergency  Employee 

8.515 

General  Position 

8.520 

Actions  Within  the  Senior  Executive  Service 

8.521 

Reassignment 

8.522 

Transfer 

8.530 

Appealable  Actions 

8.531 

Removals 

8.5311 

Procedural  Requirements 

8.5312 

Efficiency  of  the  Service 

8.53121 

Nexus 

8.532 

Suspensions  for  more  than  14  Days 

8.5321 

Procedural  Requirements 

8.5322 

Efficiency  of  the  Service 

8.53221 

Nexus 

8.533 

Conversion  of  Position  to  Senior  Executive  Service 

8.540 

Performance  Appraisal 

8.550 

Removal  From  Senior  Executive  Service 

8.551 

Hearing 

8.600  Merit  Pay 

8.610 

Transfer  of  Position  to  Merit  Pay  Status 
9.000000  Performance-Related  Actions 

9.100  Actions  Based  on  Performance 

9.110 

Denial  of  Within-Grade  Step  Increase 

James  W. 

Hunter  v.  Department  of  Justice 

(DC531D8310659ADD,  August  2, 1984). 

9.111 

Waiting  Period 

9.120 

Reduction  in  Grade 

9.130 

Removal 

9.140 

Reassignment 

9.150 

Promotion 

9.200  Performance  Appraisal  Systems 

9.210 

Establishment  of  Performance  Appraisal 
Systems 

9.211 

Periodic  Appraisals  of  Performance 

9.212 

Employee  Participation  in  Establishment  of 
Performance  Standards 

9.213 

Communication  of  Performance  Standards  and 
Critical  Elements  to  Employees 

9.214 

Employee  Performance  Evaluation 

9.2141 

Acceptable  Level  of  Competence  Determination 

9.2142  Recognition  and  Awards 

9.2143  Assistance  in  Improving  Performance 

9.2144  Opportunity  to  Demonstrate  Acceptable 

Performance 

9.220  Office  of  Personnel  Management  Review  of 
Performance  Appraisal  Systems 


9.300  Procedural  Rights  in  Actions  Based  on 
Unacceptable  Performance 


9.310 

Reduction  in  Grade  or  Removals 

9.311 

Notice 

9.3111 

Instances  of  Unacceptable  Performance 

9.3112 

Critical  Elements  Involved 

9.3113 

Timeliness 

9.3114 

Opportunity  to  Improve 

9.312 

Representation 

9.313 

Response 

9.3131 

Oral  Response 

9.3132 

Written  Response 

9.314 

Written  Decision 

9.3141 

Specifications  of  Unacceptable  Performance 

9.3142 

Concurrence  of  Higher  Position  Employee 

9.3143 

Timeliness 

9.315 

Deletion  of  Notice  From  Agency  Record 

9.3151 

Performance  Acceptability  for  One  Year 

9.316 

Appeal  Rights 

9.320 

Denial  of  Within-Grade  Step  Increase 

9.321 

Notice 

9.3211 

Notice  Period 

9.322 

Written  Decision 

9.323 

Timeliness 

9.324 

Reconsideration  by  Agency 

9.3241 

Written  Decision 

9.3242 

Higher  Level  Employee 

9.32421 

No  Participation  in  Original  Decision 

9.325 

Appeal  Rights 

9.330 

Burden  of  Proof 

9.331 

Substantial  Evidence 

9.332 

Preponderance  of  the  Evidence — Chapter  75 

9.3321 

Efficiency  of  the  Service 

9.33211 

Nexus 

10.000000  Practice  and  Procedure 

10.100  Appellate  Jurisdiction 

Department  of  State  v.  Office  of  Personnel  Management 
(DC08318310309,  August  16.  1984). 

10.110  Prehearing  Procedures 

10.111  Filing  of  Appeal  and  Request  for  Hearing 

Joseph  Carreno  v.  Department  of  the  Army  (SF07528410440, 
August  17,  1984);  Dejustice  Coleman.  Sr.  r.  Department  of  the 
Treasury  (CH075284 10370.  August  17.  1984). 

10.1111  Right  to  Hearing 

Barbara  A.  Proos  v.  Department  of  Agriculture 
(SF531 1)83 10935,  August  17.  1984);  Iris  C.  Tyler  v. 
Department  of  Commerce  (DC351821 1058,  August  21,  1984). 

10.1112  Waiver  of  Right  to  Hearing 

Harold  Jeffeoat  v.  IIS.  Postal  Service  (DA075284 10205, 

August  21,  1984);  Barbara  .4.  Proos  r.  Department  of 
Agriculture  (SF531D83 10935,  August  17,  1984). 


30 


10.1113  Withdrawal  of  Appeal 

10.1114  Notice  to  Parties 

10.112  Agency  Response 

10.1121  Agency  Request  for  an  Appearance  at  Hearing 

10.113  Class  Action 

10.114  Consolidation  and  Joinder 

10.115  Intervention 

10.1151  Intervention  as  a Matter  of  Right 

10.1152  Permissive  Intervention 

10.116  Discovery  Procedures 

10.1161  Motion  for  Discovery 

10.11611  Interrogatories 

10.11612  Depositions 

10.11613  Production  of  Documents 

Ethel  B.  Howard  v.  Department  of  Commerce  ( AT07528310667, 
August  24,  1984). 

10.117  Prehearing  Conference 

10.118  Subpoenas 

10.119  Request  for  Witness 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17,  1984). 

10.120  Presiding  Official 

10.121  Duties  and  Powers 

Robert  R.  Dooley  v.  Office  of  Personnel  Management 
(AT831L83 10843,  August  21,  1984). 

10.1211  Discretion 

Karen  A.  Davidson,  etal.  v.  Department  of  Energy 
(BN03518410022,  August  17,  1984);  Richard  Sokolove  v. 
Department  of  the  Treasury  (N  Y07528210055,  August  16, 
1984). 

10.12111  Dismissals 


Joseph  Carreno  v.  Department  of  the  Army  (SF07528410440, 
August  17,  1984);  Dejustice  Coleman,  Sr.  v.  Department  of  the 
Treasury  (CH07528410370,  August  17,  1984);  Harold  Jeffcoat 
v.  U.S.  Postal  Service  (DA07528410205,  August  21 , 1984); 
Marlin  E.  Poe  v.  Department  of  the  Army  (PH07528210170, 
August  17,  1984);  Judith  A.  Ward  v.  Department  of  the  Navy 
(SF07528310700,  August  16,  1984). 

10.12112  Failure  to  Prosecute 

10.12113  Sanctions 

10.1212  Ruling  on  Motions 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17,  1984);  Ethel  B.  Howard  v. 
Department  of  Commerce  ( AT07528310667,  August  24,  1984); 
Barbara  A Proos  v.  Department  of  Agriculture 
(SF531D8310935,  August  17, 1984). 

10.12121  Venue 

10.12122  Interlocutory  Appeals 

Ethel  B.  Howard  v.  Department  of  Commerce  ( AT07528310667, 
August  24, 1984). 

10.12123  Continuance  or  Stay 

10.1213  Orders  of  Presiding  Officials 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17,  1984). 


10.12131  Compliance 

Richard  C.  Bartel  v.  Federal  Aviation  Administration 
(PH03538010219COMP  and  PH075281 10370COMP,  August 
13,  1984);  Earlie  W.  Cofield,  Jr.  v.  Government  Printing 
Office (DC075281 10599COMP,  August  10,  1984);  Karen  A. 
Davidson,  et  al.  v.  Department  of  Energy  (BN0351 84 10022, 
August  17,  1984);  Samuel  Washington  v.  Tennessee  Valley 
Authority  (AT03518210346,  August  3,  1984). 

10.1214  Decision 

Albert  C.  Crambert  v.  Department  of  Education 
(PH03518210441,  August  24,  1984);  Karen  A.  Davidson,  et  al 
v.  Department  of  £Wrgy  (BN03518410022,  August  17,  1984); 
Gail  Etherton  v.  Department  of  the  Treasury 
(DC0752821 1472,  August  2,  1984);  Iris  C.  Tyler  v.  Department 
of  Commerce  (DC351821 1058,  August21,  1984);  Benjamin  F. 
Washington  v.  Department  of  Agriculture  ( DC07528211341, 
August  2,  1984);  Samuel  Washington  v.  Tennessee  Valley 
Authority  ( AT03518210346,  August  3, 1984). 

10.12141  Content 

Cyneethia  P.  Humbles  v.  Office  of  Personnel  Management 
(DC831L8310615,  August  16,  1984). 

10.12142  Effective  Date 

10.12143  Finality 

10.12144  Summary  Decision 

10.12145  Recommended  Decision 

10.12146  Form 

10.12147  Timeliness 

10.1215  Hearing 

Judith  A.  Ward  v.  Department  of  the  Aaey  (SF07528310700, 
August  16,  1984). 

10.12151  Postponement 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17,  1984);  Harold  Jeffcoat  v.  U.S. 
Postal  Service  (DA07528410205,  August  21,  1984);  Barbara  A. 
Proos  v.  Department  o/'Agric«/ture(SF53lD8310935,  August 
17,  1984). 

10.1216  Closing  the  Record 

Robert  R.  Dooley  v.  Office  of  Personnel  Management 
(AT831 L8310843,  August  21,  1984);  Ethel  B.  Howard  v. 
Department  of  Commerce  ( AT07528310667,  August  24,  1984); 
Jan  Marie  Purser  v.  Internal  Revenue  Service 
( AT07528310466,  August  24,  1984). 

10.1217  Service 

10.122  Bias 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17,  1984);  Ethel  B.  Howard  v. 
Department  of  Commerce  (AT07528310667,  August  24,  1984). 

10.123  Disqualification 

Ethel  B.  Howard  v.  Department  of  Commerce  ( AT07528310667, 
August  24,  1984). 

10.124  Amicus  Briefs 

10.125  Consideration  of  Evidence 

10.1251  Findings  of  Fact 
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10.130  Board  Review  of  Initial  Decision 

James  Abrams  v.  Department  of  the  Navy  (PH075281 10312, 
August  17, 1984);  Richard  Sokolove  v.  Department  of  the 
Treasury  (NY07528210055,  August  16, 1984). 

10.131  Board  Reopening 

Richard  C.  Bartel  u.  Federal  Aviation  Administration 
(PH03538010219ADD,  August  13,  1984);  Pamelia  Garner  v. 
Office  of  Personnel  Management  (AT831L8211122,  August 
16, 1984);  Mark  C.  McCormack  v.  Department  of  Justice 
(DA34438310520,  August  16,  1984);  Ellen  J.  McDermott  v. 
Government  of  the  District  of  Columbia 
(DC03518010073ADD,  August  16,  1984);  Anne  E.  Moore  v. 
Office  of  Personnel  Management  (BN08318410073,  August  2, 
1984). 

10.132  Petition  for  Review 

Anna  D.  Lauen  v.  Office  of  Personnel  Management 
(DA831 L831 1010,  August  16, 1984);  Joyce  M.  Schmidt  v. 
Department  of  the  Air  Force  (CH043284 10305,  August  16, 
1984);  Max  Wenk  v.  Department  of  Health  and  Human 
Services  (DC03518210518COMP,  August  16, 1984). 

10.1321  Filing  Requirements 

Miguel  A.  Bernal  v.  Department  of  Labor  ( SF07528210823, 
August  8, 1984);  Modine  B.  Blalock  v.  Office  of  Personnel 
Management  (SF831L8410202,  August  17,  1984);  James  F. 
Burns  and  Keith  T.  Werts  v.  Department  of  Transportation 
(SE075281F0498  and  SE075281F0756,  August9, 1984); 
Terrance  J.  Gibilisco  v.  Department  of  Justice 
(SF03539210412,  August  24, 1984). 

10.1322  Criteria 

Richard  C.  Bartel  v.  Federal  Aviation  Administration 
(PH03538010219ADD,  August  13, 1984);  Gay  P.  Cobb  v. 
Department  of  Labor  ( SF03518410234,  August  13.  1984); 
Albert  C.  Crambert  v.  Department  of  Education 
(PH03518210441,  August  24,  1984);  Gail  Etherton  v. 
Department  of  the  Treasury  (DC0752821 1472,  August  2, 

1984);  Pamelia  Garner  v.  Office  of  Personnel  Management 
( AT831 L821 1 122,  August  16,  1984);  Judith  K.  Jackson  v. 
Veterans  Administration  ( AT07528310709,  August  2,  1984); 
James  I.  Johnson  v.  Department  of  Health  and  Human 
Services  (PH075281 10407,  August  17,  1984);  Anna  I).  Lauen 
v.  Office  of  Personnel  Management  (DA831L831 1010,  August 
16, 1984);  Mark  C.  McCormack  v.  Department  of  Justice 
(DA34438310520,  August  16,  1984);  Otto  Murry.  IV.  v. 
Department  of  Commerce  ( CH07528310491,  August  16, 1984); 
Lucy  Pesce  v.  Office  of  Personnel  Management 
(BN08318410061,  August  16,  1984);  Kenneth  F.  Reinert  v. 
Department  of  the  Interior  (SF0752821 1080,  August  21,  1984); 
Joyce  M.  Schmidt  v.  Department  of  the  Air  Force 
(CH043284 10305,  August  16,  1984);  Benjamin  F.  Washington 
v.  Department  of  Agriculture  ( DC0752821 1341 , August  2, 
1984);  James  IV'.  Williams.  Jr.  v.  General  Services 
Administration  (DE07528210040,  August  17,  1984);  Garrett 
H.  Winebarger  v.  Tennessee  Valley  Authority 
( AT0752821 1 148,  August  24.  1984). 

10.13221  New  and  Material  Evidence 

10.13222  Erroneous  Interpretation  of  Statute  or  Regulations 

10.1323  Short  Form  Decisions  ( See  “Short  Denials  and 

Dismissals”) 


Olenthia  Green  v.  Department  of  the  Army  (PH07528210169, 
August  17, 1984);  Richard  E.  Ringo,  et  al.  v.  Department  of 
t/?e7Vany(AT07528310570,  August  17,  1984). 

10.1324  New  Allegations  Not  Previously  Before  the 

Presiding  Official 

10.1325  Response  to  Petition  for  Review 

10.133  Board  Review  Powers 

Iris  C.  Tyler  v.  Department  of  Commerce  (DC03518211058, 
August  21, 1984). 

10.134  Consolidation 

10.140  Board  Opinion 

10.141  Content 

Ellen  J.  McDermott  v.  Government  of  the  District  of  Columbia 
( DC0351801 0073 ADD,  August  16, 1984). 

10.142  Effective  Date 

10.143  Finality 

James  F.  Burns  and  Keith  T.  Werts  v.  Department  of 
Transportation  (SE075281F0498  and  SE075281F0756, 
August  9,  1984). 

10.144  Reconsideration 

James  F.  Burns  and  Keith  T.  Werts  v.  Department  of 
Transportation  (SE075281F0498  and  SE075281F0756, 
August  9,  1984);  Raymond  M.  Thomas  v.  Department  of  the 
Treasury  (CH07528210727,  August  10,  1984). 


10.150  Judicial  Review 

10.151  Court  Jurisdiction 

10.152  Court  Remand 

10.160  Pre-Civil  Service  Reform  Act  Cases  (Old 

System) 

10.200  Original  Jurisdiction 


10.210 

Special  Counsel  Cases 

10.211 

Complaints  for  Corrective  Action 

10.2111 

Filing  of  Complaint 

10.2112 

Rights  of  Employees  in  5 U.S.C.  1206(g) 
Disciplinary  Actions 

10.21121 

Answer 

10.21122 

Representation 

10.21123 

Hearing 

10.2113 

Party  Response  Rights 

10.2114 

Powers  of  Board 

10.2115 

Board  Decision 

10.2116 

Judicial  Review 

10.212 

Stays 

10.2121 

Initial  Stay— Section  1208(a) 

10.21211 

Filing  of  Request  for  Stay 

10.2122 

Extension  of  Initial  Stay — Section  1208(b) 

10.21221 

Filing  of  Request  for  Extension  of  Stay 

10.21222 

Agency  Response 

10.2123 

Indefinite  Stay — Section  1208(c) 

10.21231 

Filing  of  Request  for  Indefinite  Stay 

10.21232 

Opportunity  for  Comment 

10.212321 

Special  Counsel 

10.212322 

Agency 

10.2124 

Powers  of  the  Board 

10.21241 

Initial  Stay 

10.21242 

Extension  of  Initial  Stay 

10.21243 

Indefinite  Stay 

10.2125 

Board  Decision 
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10.2126 

Judicial  Review 

10.213 

Hatch  Act  Procedures 

10.2131 

Filing  of  Letter  Charges 

10.2132 

Response  Rights 

10.2133 

Powers  of  Board 

10.2134 

Board  Decision 

10.2135 

Judicial  Review 

10.214 

Intervention 

10.2141 

Office  of  Personnel  Management 

10.2142 

Others 

10.220 

Administrative  Law  Judge  Cases 

10.221 

Filing  of  Complaint 

10.222 

Administrative  Law  Judge  Response 

10.223 

Procedural  Rights  (cross-reference  to  10.110) 

10.224 

Presiding  Official 

10.2241 

Administrative  Law  Judge 

10.2242 

Merit  Systems  Protection  Board 

10.225 

Powers  of  Board 

10.226 

Decision 

10.2261 

Recommended  Decision 

10.227 

Judicial  Review 

10.230 

Review  of  Rules  and  Regulations 

10.231 

Office  of  Personnel  Management 

10.300  Cases  Heard  by  Administrative  Law  Judges 


10.400  Representation 

10.410  ProSe 
10.420  Attorney 

Terrance  J.  Gibilisco  v.  Department  of  Justice 
(SF03538210412,  August  24, 1984). 

10.430  Other  Representation 
10.440  Conflict  of  Interest 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17, 1984). 

10.500  Ex  Parte  Conduct 

Judith  K.  Jackson  v.  Veterans  Administration 
(AT07528310709,  August  2, 1984);  Judith  A.  Ward  v. 
Department  of  the  Navy  (SF07528310700,  August  16, 1984). 


10.600  Substitution  of  Parties 

Mark  C.  McCormack  v.  Department  of  Justice 
(DA34438310520,  August  16, 1984). 

10.610  Death  of  Appellant 

10.700  Former  Adjudication 


10.710  Res  Judicata 
10.720  Estoppel 

10.800  General  Board  Powers 

10.810  Waiver  of  Board  Regulations 

10.811  Untimeliness 

Miguel  A.  Bernal  v.  Department  of  Labor  (SF07528210823, 
August  8,  1984);  Modine  B.  Blalock  v.  Office  of  Personnel 
Management  (SF831L8410202,  August  17, 1984);  Terrance  J. 
Gibilisco  v.  Department  of  Justice  ( SF03538210412,  August 
24, 1984). 


10.820  Waiver  of  Non-Statutory  Requirements  in 
Board  Orders 

11.000000  Prohibited  Personnel  Practices 
11.100  Practices  Prohibited 

11.110  Personal  Favoritism 

11.111  Improper  Consideration  of  Employee  Information 

11.112  Willful  Deception  or  Obstruction  of  Competition 

11.113  Forced  Withdrawal  from  Competition 

11.114  Unauthorized  Employment  Preferences 

11.115  Nepotism 

11.120  Unauthorized  Political  Practices 

11.121  Political  Coercion 

11.122  Political  Reprisals 

11.130  Prohibited  Discrimination 

11.131  Age 

11.132  Race,  Color,  and  National  Origin  Discrimination 

11.133  Handicapping  Condition 

11.134  Sex 

11.135  Religion 

11.136  Marital  Status 

11.137  Political  Affiliation 

11.140  Prohibited  Reprisal 

Earlie  W.  Cofield,  Jr.  v.  Government  Printing  Office 
(DC07528110599COMP,  August  10, 1984). 

11.141  For  Exercising  Appeal  Rights 

11.150  Whistleblowers 

11.151  Actions  Against  Whistleblowers 

11.1511  Definition  of  Gross  Waste  of  Funds 

1 1.1512  Definition  of  Mismanagement 

11.1513  Definition  of  Abuse  of  Authority 

11.152  Reprisals  Against  Whistleblowers 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17, 1984). 

11.160  Actions  Based  on  Non-Performance  Related 

Conduct 

11.161  Nexus  to  Efficiency  of  the  Service 

1 1.170  Actions  in  Violation  of  Merit  Systems 

Principles 

11.171  Merit  Systems  Principles 

11.172  Implementation  of  Merit  Systems  Principles 

11.200  Burden’of  Proof 

Donald  L.  Johnson  v.  Department  of  Housing  and  Urban 
Development  (DE03518310282,  August  2, 1984). 

1 1.210  Definition  of  Personnel  Action 

11.220  Authority  to  Take  Action 

1 1.300  Penalties 
12.000000  Reductions  in  Force 

12.100  Actions 

12.110  Assignment 

Albert  C.  Crambert  v.  Department  of  Education 
(PH03518210441,  August  24,  1984);  Donald  L.  Johnson  v. 
Department  of  Housing  and  Urban  Development 
(DE035 183 10282,  August  2, 1984). 
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12.111  Change  of  Positions  or  Reclassification 

Albert  C.  Crambert  v.  Department  of  Education 
(PH03518210441,  August  24, 1984);  Robert  W.  Hoffman,  Jr.  v. 
Department  of  Housing  and  Urban  Development 
(DC03518310252,  August  21, 1984);  Donald  L.  Johnson  v. 
Department  of  Housing  and  Urban  Development 
(DE03518310282,  August  2, 1984);  Iris  C.  Tyler  v.  Department 
of  Commerce  (DC3518211058,  August  21, 1984);  John  F.  Wear 
v.  Department  of  Agriculture  ( SE07528210269,  August  21, 
1984). 

12.112  Grade  Retention 

12.113  Pay  Retention 

12.114  Retreat  Rights 

Donald  L.  Johnson  v.  Department  of  Housing  and  Urban 
Development  (DE03518310282,  August  2, 1984). 

12.115  Remedial  Actions 

12.116  Best  Offer 

12.120  Furlough 

12.130  Separation 

Gay  P.  Cobb  v.  Department  of  Labor  (SF03518410234,  August 
13, 1984);  Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17, 1984);  Robert  W.  Hoffman,  Jr.  v. 
Department  of  Housing  and  Urban  Development 
(DC03518310252,  August  21, 1984);  Samuel  Washington  v. 
Tennessee  Valley  Authority  (AT03518210346,  August  3, 
1984). 

12.140  Voluntary  Retirement 

12.150  Reduction  in  Grade 

12.200  Retention  Standing 

12.210  Competitive  Area 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17, 1984). 

12.220  Competitive  Level 

Donald  L.  Johnson  v.  Department  of  Housing  and  Urban 
Development  (DE03518310282,  August  2, 1984);  Iris  C.  Tyler 
v.  Department  of  Commerce  (DC03518211058,  August  21, 
1984). 

12.221  Release  from  Competitive  Level 

12.230  Retention  Register 

12.231  Tenure  of  Employment 

Iris  C.  Tyler  v.  Department  of  Commerce  (DC03518211058, 

August  21, 1984). 

12.232  Veterans  Preference 

12.233  Performance  Ratings 

12.300  Transfer  of  Functions 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410222,  August  17, 1984). 

12.310  Transfer  of  Employees 

12.400  Procedural  Rights  and  Requirements 

12.410  Notice 


Samuel  Washington  v.  Tennessee  Valley  Authority 
(AT03518210346,  August  3, 1984). 

12.411  General 

12.412  Specific 

12.420  Appeals 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17, 1984). 

12.421  Burden  of  Proof 

Robert  W.  Hoffman,  Jr.  v.  Department  of  Housing  and  Urban 
Development  (DC03518310252,  August  21, 1984);  Donald  L. 
Johnson  v.  Department  of  Housing  and  Urban  Development 
(DE03518310282,  August  2, 1984). 

12.4211  Prima  Facie  Showing  that  Reduction  in  Force 

Properly  Invoked 

12.4212  Additional  Proof  Required 

12.422  Premature  Reduction  in  Force  Appeal 

12.430  Restoration  by  Agency 

12.440  Reemployment  Priority  List 

12.500  Justification 

12.510  Lack  of  Work 

Karen  A.  Davidson,  et  al.  v.  Department  of  Energy 
(BN03518410022,  August  17, 1984). 

12.511  Contracting  Out 

12.520  Shortage  of  Funds 

12.530  Reorganization 

Gay  P.  Cobb  v.  Department  of  Labor  (SF03518410234,  August 
13, 1984);  Albert  C.  Cram  bert  v.  Department  of  Education 
(PH03518210441,  August  24, 1984);  Donald  L.  Johnson  v. 
Department  of  Housing  and  Urban  Development 
(DE03518310282,  August  2, 1984). 

12.531  Invalid  Reorganization 

12.540  Reclassification 

12.550  Exercise  of  Reemployment  or  Restoration 
Rights 

12.560  Challenges  to  Bona  Fides 

Albert  C.  Crambert  v.  Department  of  Education 
(PH03518210441,  August  24, 1984);  Karen  A.  Davidson,  et  al. 
v.  Department  of  Energy  (BN03518410022,  August  17, 1984); 
Robert  W.  Hoffman,  Jr.  v.  Department  of  Housing  and  Urban 
Development  (DC03518310252,  August  21, 1984). 

12.561  Personal  Reasons 

Robert  W.  Hoffman,  Jr.  v.  Department  of  Housing  and  Urban 
Development  (DC03518310252,  August  21, 1984). 

12.562  Job  Conditions 

12.600  Qualifications 
12.700  Administrative  Law  Judges 


13.000000  Regulations  Review 

13.100  Office  of  Personnel  Management 
Rules  and  Regulations 
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13.110  Facial  Invalidity 
13.120  Agency  Implementation 

14.000000  Remedies 

Anne  E.  Moore  v.  Office  of  Personnel  Management 
(BN08318410073,  August  2, 1984). 

14.100  Reinstatement 

Earlie  W.  Cofield,  Jr.  v.  Government  Printing  Office 
(DC07528110599COMP,  August  10, 1984). 

14.110  Backpay 

14.200  Civil  Penalty 
14.210  Damages 

14.300  Cease  and  Desist  Order 

14.400  Corrective  Action 

Samuel  Washington  v.  Tennessee  Valley  Authority 
(AT03518210346,  August  3, 1984). 

14.500  Attorney  Fees 

Richard  C.  Bartel  v.  Federal  Aviation  Administration 
(PH03538010219ADD,  August  13, 1984);  James  W.  Hunter  v. 
Department  of  Justice  (DC5O1D8310659ADD,  August,  z, 

1984). 

14.510  Statutory  Authorization 

14.51 1 Employee-Initiated  Disability  Retirement  Claims 

14.520  Interest  of  Justice 

Mel  Clay  v.  Department  of  Transporation 
(N Y075281 F0479ADD,  August  21, 1984);  David  T. 

Crutchfield  v.  Department  of  Transportation 
(DE075281F0521  ADD,  August  24, 1984);  Jack  L.  Doumie  v. 
Department  of  Transporation  (DE075281F0425ADD,  August 

24, 1984);  Gregory  Dunne  v.  Department  of  Transportation 
(NY075281F0525ADD,  August  21, 1984);  Brant  G. 

Filip  v.  Veterans  Administration  (CH07528110504ADD, 
August  24, 1984);  Robert  E.  Hockman  v.  American  Battle 
Monuments  Commission  (SF07528110757ADD,  August  21, 
1984);  Larry  L.  Hoskins  v.  Department  of  Transportation 
(DE075281F0442ADD,  August  24, 1984);  Jonathan  Mattison 
v.  Department  of  Transportation  (NY075281F0655ADD, 
August  21, 1984);  William  M.  Nice  v.  Department  of 
Transportation  (DE075281F0522ADD,  August  24, 1984); 
James  Paladino  v.  Department  of  Transportation 
(NY075281F0708ADD,  August  21, 1984);  Robert  Woodard  v. 
Department  of  the  Navy  (DC075281 10292ADD,  August  24, 
1984). 

14.521  Prohibited  Personnel  Practices 

14.522  Clearing  Without  Merit 

Mel  Clay  v.  Department  of  Transportation 
(NY075281F0479ADD,  August  21, 1984);  David  T. 

Crutchfield  v.  Department  of  Transportation 
(DE075281F0521  ADD,  August  24, 1984);  Jack  L.  Downie  u. 
Department  of  Transporation  (DE075281F0425ADD,  August 

24, 1984);  Gregory  Dunne  v.  Department  of  Transportation 
(NY075281F0525ADD,  August  21, 1984);  Larry  L. 

Hoskins  v.  Department  of  Transportation 
(DE075281F0442ADD,  August  24, 1984); 

Jonathan  Mattison  v.  Department  of  Transportation 


(NY075281 F0655ADI),  August  21, 1984);  William  M.  Nice  v. 
Department  of  Transportation  (DE075281 F0522ADD, 
August  24,  1984);  James  Paladino  v.  Department  of 
Transportation  (NY075281F0708ADD,  August  21,  1984). 

14.523  Bad  Faith 

Robert  E.  Hockman  v.  American  Battle  Monuments 
Commission  (SF075281 10757ADD,  August  21,  1984);  Robert 
Woodard  v.  Department  of  the  Navy  (DC07528110292ADD, 
August  24, 1984). 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

Mel  Clay  v.  Department  of  Transportation 
(NY075281F0479ADD,  August  21,  1984);  David  T. 

Crutchfield  v.  Department  of  Transportation 
(DE075281F0521  ADD,  August  24,  1984);  Jack  L.  Downie  v. 
Department  of  Transporation  (DE075281F0425ADD,  August 

24, 1984);  Gregory  Dunne  v.  Department  of  Transportation 
(NY075281F0525ADD,  August  21,  August  1984);  Larry  L. 
Hoskins  v.  Department  of  Transportation 
(DE075281F0442AI1D,  August  24,  1984 )\  Jonathan  Mattison 
v.  Department  of  Transportation  (NY075281F0655ADD, 
August  21, 1984);  William  M.  Nice  v.  Department  of 
Transportation  (DE075281F0522ADD,  August  24,  1984); 
James  Paladino  v.  Department  of  Transportation 
(NY075281F0708ADD,  August  21, ,1984). 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of 

Merit 

Robert  E.  Hockman  v.  American  Battle  Monuments 
Commission  (SF07528110575ADD,  August  21, 1984). 

14.526  Employee-Initiated  Claims 

14.527  Agency-Initiated  Claims 

14.530  Prevailing  Party 

David  T.  Crutchfield  v.  Department  of  Transportation 
(DE075281F0521  ADD,  August  24, 1984);  Jack  L.  Downie  v. 
Department  of  Transporation  (DE075281F0425ADD,  August 

24, 1984);  Brant  G.  Filip  v.  Veterans  Administration 
(CH075281 10504ADD,  August  24, 1984);  Robert  E.  Hockman 
v.  American  Battle  Monuments  Commission 
(SF075281 10757 ADD,  August  21, 1984);  Larry  L.  Hoskins  v. 
Department  of  Transportation  (.DE075281F0442ADD, 

August  24, 1984);  William  M.  Nice  v.  Department  of 
Transportation  (DE075281F0522ADD,  August  24, 1984); 
Robert  Woodard  v.  Department  of  the  Navy 
(DC075281 10292ADD,  August  24, 1984). 

14.540  Incurred 

David  T.  Crutchfield  v.  Department  of  Transportation 
(DE075281F0521ADD,  August  24, 1984);  Jack  L.  Downie  v. 
Department  of  Transporation  (DE075281F0425ADD,  August 

24, 1984);  Larry  L.  Hoskins  v.  Department  of  Transportation 
(DE075281F0442ADD,  August  24, 1984);  James  W.  Moore  v. 
Veterans  Administration  (CH07528310390ADD,  August  21, 
1984);  William  M.  Nice  v.  Department  of  Transportation 
(DE075281F0522ADD,  August  24, 1984). 

14.541  Attorney-Client  Relationship 
14.550  Reasonableness  of  Fees 

Brant  G.  Filip  v.  Veterans  Administration 
(CH075281 10504 ADD,  August  24,  1984);  Robert  E.  Hockman 
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v.  American  Battle  Monuments  Commission 
(SF07528110757ADD,  August  21, 1984);  James  W.  Hunter  v. 
Department  of  Justice  (DC531D8310659ADD,  August  2, 
1984);  Warren  F.  Wilson  v.  Department  of  Transportation 
(AT075281F0916ADD,  August  16,  1984);  Robert  Woodard  v. 
Department  of  the  Navy  (DC07528110292ADD,  August  24, 
1984). 

14.560  Timeliness  of  Fee  Motion 

14.570  Filing  Requirements 

14.600  Settlement 

14.700  Mitigation  of  Penalty 


15.1351  Criteria  Considered  in  Disability  Determination 

Cyneethia  P.  Humbles  v.  Office  of  Personnel  Management 
(DC831L8310615,  August  16, 1984). 

15.13511  Presence  of  a Disabling  Disease  or  Injury 

Cyneethia  P.  Humbles  v.  Office  of  Personnel  Management 
(DC831L8310615,  August  16, 1984). 

15.13512  Useful  and  Efficient  Service  in  Position 

Cyneethia  P.  Humbles  v.  Office  of  Personnel  Management 
(DC831L8310615,  August  16, 1984). 


Darrell  L.  Yuson  u.  Department  of  the  Navy  (SF07528410294, 
August  24,  1984). 

15.000000  Retirement 
Retirement  Requirements 

15.110  Early  Retirement 

15.111  Reorganization,  Reduction  in  Force,  Transfer  of 

Function 

15.120  Credit  for  Service 

15.121  Law  Enforcement  Officers  and  Firefighters 

Department  of  State  v.  Office  of  Personnel  Management 
(DC08318310309,  August  16, 1984). 

15.122  Covered  Positions 

15.130  Disability  Retirement 

P amelia  Garner  v.  Office  of  Personnel  Management 
(AT831L8211122,  August  16, 1984). 

15.131  On  Application  of  Employee 

15.1311  Appeal  to  Merit  Systems  Protection  Board 

15.13111  Scope  of  Review 

15.13112  Burden  of  Proof 

Robert  R.  Dooley  v.  Office  of  Personnel  Management 
(AT831L8310843,  August  21, 1984);  Cyneethia  P.  Humbles  v. 
Office  of  Personnel  Management  (DC831L8310615,  August 
16, 1984). 

15.13113  Parties 

15.132  On  Application  of  Agency 

15.1321  Appeal  to  Merit  Systems  Protection  Board 

15.13211  Scope  of  Review 

15.13212  Burden  of  Proof 

15.13213  Parties 

15.1322  Remand  to  Office  of  Personnel  Management 

15.133  Physical  or  Mental  Condition 

15.1331  Type  of  Evidence 

Cyneethia  P.  Humbles  v.  Office  of  Personnel  Management 
(DC831L8310615,  August  16, 1984). 

15.1332  Pre-Existing  Condition 

15.134  Impact  of  Performance,  Attendance  and  Conduct 

Robert  R.  Dooley  v.  Office  of  Personnel  Management 
(AT831L8310843,  August  21, 1984). 

15.135  Total  Disability 

Cyneethia  P.  Humbles  v.  Office  of  Personnel  Management 
(DC831L8310615,  August  16, 1984). 


15.13513  Availability  for  Reassignment 

Cyneethia  P.  Humbles  v.  Office  of  Personnel  Management 
(DC831L8310615,  August  16, 1984). 

15.1352  Entitlement  to  a Disability  Retirement  Annuity 

Cyneethia  P.  Humbles  v.  Office  of  Personnel  Management 
(DC831L8310615,  August  16, 1984). 

15.136  Agency  Obligation  to  Accommodate 

15.1361  Reassignment 

15.13611  Vacant  Position 

15.13612  Same  Grade  or  Pay 

15.13613  Same  Commuting  Area 

15.1362  Agency  Decision  Not  to  Reassign 

15.137  Employee  Refusal  of  Offer  of  Assignment 

15.138  Reexamination  and  Recovery 

15.139  Five-Year  Service  Requirement 

15.140  Mandatory  Separation 

15.141  Law  Enforcement  Officers  and  Firefighters 

15.142  Air  Traffic  Controllers 
15.150  Retirement  Contributions 
15.160  Optional  Retirement 

15.200  Annuities 

15.210  Determinations  of  Annuities 

15.211  Effects  of  Federal  Employee’s  Compensation  Act 

Payments 

15.212  Forfeiture 

15.220  Recovery  of  Annuity  Overpayments 
15.230  Appeal  to  Merit  Systems  Protection  Board  by 
Annuitant 

15.240  Survivor  Annuities 

Anne  E.  Moore  v.  Office  of  Personnel  Management 
(BN08318410073,  August  2, 1984);  Lucy  Pesce  v.  Office  of 
Personnel  Management  (BN08318410061,  August  16, 1984). 

15.300  Involuntary  Retirement 

Nector  M.  Tirado  v.  Department  of  the  Treasury 
(DC07528410342,  August  21, 1984). 

15.400  Jurisdiction 

15.410  Administrative  Action  or  Order 

16.000000  Special  Counsel 

16.100  Investigatory  Authority 

16. 1 10  Investigation  of  Prohibited  Personnel 
Practices 
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16.120  Investigation  of  Whistleblower  Allegations 

16.130  Investigation  of  Political  Activities 

16.131  Hatch  Act  Violations 

16.1311  Federal  Employees 

16.1312  District  of  Columbia  Employees 

16.1313  State  and  Local  Employees 

16.140  Investigation  of  Information  Withholding 

16.150  Investigation  of  Civil  Service  Violations 

16.200  Prosecution 

16.210  Referral  to  Agency  Heads 

16.211  Administrative  Appeals  Procedures 

16.212  Reports 

16.213  Settlement 

16.214  Non-Duplication  Policy 

16.220  Corrective  Action 

16.221  Reasonable  Grounds  to  Believe 

16.222  Request  to  Order  Corrective  Action 

16.230  Stays 

16.231  Reasonable  Grounds 

16.232  Burden  of  Proof 

16.2321  Section  1208(a)-15  Days 

16.2322  Section  1208(b)-30  Days 

16.2323  Section  1208(c)-Indefinite 

16.240  Intervention  Before  Merit  Systems 

Protection  Board 

16.250  Disciplinary  Actions  Against  Employees 

16.251  Arbitrary  and  Capricious  Withholding 

16.252  Financial  Privacy  Violations 

16.2523  District  of  Columbia  Employees 

16.253  Hatch  Act  Violations 

16.2531  Federal  Employees 

16.2533  State  and  Local  Employees 

16.254  Prohibited  Personnel  Practices 

16.255  Federal  Employee  Flexible  and  Compressed  Work 

Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before  Special  Counsel 

16.310  Place  of  Filing 

16.320  Form  and  Contents 

16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 
17.000000  Suitability  and  Fitness  for  Duty  Examination 

Mark  C.  McCormack  u.  Department  of  Justice 
(DA34438310520,  August  16, 1984). 

17.100  Criteria  Considered  in  Suitability  Determination 


17.1 10  Delinquency  or  Misconduct  in  Prior 

Employment 

17.120  Criminal,  Dishonest,  Infamous,  or 
Notoriously  Disgraceful  Conduct 
17.130  Falsification  or  Fraud 
17.140  Alcoholism 
17.150  Drug  Abuse 
17.160  Loyalty 

17.170  Statutory  Disqualifications 

17.180  Additional  Factors 

17.181  Nature  of  Position 

Arnold  L.  Speaks  v.  Office  of  Personnel  Management 
(PH07318310668,  August  17,  1984). 

17.182  Nature  and  Seriousness  of  Conduct 

17.183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 

17.200  Standard  Applied  In  Suitability  Determination 

17.210  Efficiency  of  the  Service 

Arnold  L.  Speaks  v.  Office  of  Personnel  Management 
(PH07318310668,  August  17, 1984). 

17.211  Nexus 

17.300  Consequences  of  Negative 
Suitability  Determination 

17.310  Disqualification 

Arnold  L.  Speaks  v.  Office  of  Personnel  Management 
(PH07318310668,  August  17, 1984). 

17.320  Removal 

17.330  Debarment 

17.400  Fitness  for  Duty  Examination 

17.410  Psychiatric  Examination 

17.420  Physical  Examination 

18.000000  Employment  Practices 

18.100  Appointment 

18.110  Employee 

18.111  Personnel  Action  Forms  (SF-50  or  SF-52) 

18.112  Last  Act  of  Official  With  Appointment  Powers 
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PUBLICATION  SERVICES 


The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the  Super- 
intendent of  Documents,  under  stock 
number  062-000-80001-1,  either  by  sub- 
scription or  single  issue.  Please  address 
subscription  or  purchase  inquiries  to: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washing- 
ton, D.  C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal 
Employee  Appeals  Decisions”  at  $150 
per  year  for  microfiche  and  index,  con- 
tact the  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The  stock 
number  is  PB84-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  microfiche 
of  the  more  than  11,000  initial  decisions 
which  the  Board’s  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
consisting  of  a subject  section  and  lead- 
case  section  is  included.  The  cost  of  this 
microfiche/index,  “Federal  Employee 
Appeals  Decisions,  Air  Traffic  Con- 
troller Cases,”  is  $150. 


Published  Board  Decisions 
and  Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  12,  covering  the  period  January 
11, 1979  through  December  31, 1982, 


have  been  published.  These  volumes  are 
a compilation  of  final  actions  taken  by 
the  Board  and  precedential  interlocutory 
decisions.  An  index  using  the  Board’s 
key  number  system  is  included. 

Volumes  5, 6,  and  7,  each  including  a 
multi-part  index,  are  available  from  the 
Superintendent  of  Documents  for  $40  for 
the  three-volume  set.  These  volumes 
cover  the  period  January  1, 1981  through 
September  30, 1981,  and  their  stock 
number  is  062-000-00011-2. 

Also  available  is  volume  12  (October  1 
through  December  31, 1982).  The  stock 
number  is  062-000-00017-1,  and  the  cost 
is  $16. 

Volumes  1 through  4 (January  11, 

1979  through  December  31, 1980)  and 
volumes  8 through  11  (October  1, 1981 
through  September  30, 1982)  are  no 
longer  in  print 


Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writ- 
ing to  the  Information  Services  Division, 
Office  of  the  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  Room  828, 
1129  Vermont  Avenue,  N.W.,  Wash- 
ington, D.C.  20419.  Requests  should 
include  the  appellant’s  name,  the  docket 
number  and  the  date  of  the  decision  or 
order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Information  Ser- 
vices Division,  Monday  through  Friday, 
8:30  a.m.  to  5 p.m.,  where  the  initial  deci- 
sions, Board  orders,  publications,  and 
microfiche  described  above  are  available 
for  viewing. 

DEFINITIONS 

These  definitions  are  provided  for  clari- 
fication purposes  only  and  are  not 
intended  to  convey  the  strict  legal  mean- 
ing of  the  terms. 


Addendum  Decision — an  addendum 
decision  deals  with  attorney  fees. 

Deciding  Official — the  official  who 
renders  the  agency’s  decision. 

Initial  Decision — the  regional  office 
decision  made  by  the  presiding  official 
in  response  to  a petition  or  appeal.  The 
initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted  or  the  Board 
reopens  on  its  own  motion.  In  those 
cases,  the  Board’s  decision  becomes  the 
final  decision.  If  the  petition  for  review  is 
denied,  the  initial  decision  becomes  final 
five  days  after  the  issuance  of  the  denial. 

Petition  for  Appeal— the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in 
Washington,  D.  C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the 
record.  The  presiding  official  referred  to 
in  The  Digest  summaries  is  usually  a 
Board  regional  office  official  designated 
by  the  Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  autho- 
rized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 

Voluntary  Expedited  Appeals 
Procedure — a voluntary  alternative 
procedure  designed  to  adjudicate  rela- 
tively simple  non-precedential  appeals 
in  an  expedited,  informal,  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5 CFR  Part  1201 
Practices  and  Procedures 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposes  to  change  the 
Board’s  current  regulation  concerning 
filing  of  petitions  for  review  to  deal 
more  comprehensively  with  related 
pleadings,  to  change  service 
requirements,  and  to  more  fully  explain 
procedures  regarding  timeliness. 

DATE:  Comments  must  be  received  by 
September  10,  1984. 

ADDRESS:  Send  written  comments  to 
Paula  Latshaw,  Acting  Secretary,  Merit 
Systems  Protection  Board,  1120  Vermon 
Avenue,  NW„  Washington,  D.C.  20419. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Latshaw,  Acting  Secretary,  Merit 
Systems  Protection  Board,  (202)  653- 
7200. 

SUPPLEMENTARY  INFORMATION:  5 CFR 

1201.114  is  the  current  regulatory 
provision  which  gives  guidance  to  the 
Board  and  parties  concerning  filing  of 
petitions  for  review  of  initial  decisions 
issued  by  presiding  officials.  The  Board 
believes  it  is  desirable  to  clarify  and 
amplify  those  procedures  as  currently 
stated,  and  to  make  certain  changes 
based  upon  experience  under  the 
present  regulation. 

1.  Who  May  File.  § 1201.111(a).  The 
only  changes  proposed  here  are  to 
clarify  that  the  Special  Counsel  may  file 
a petition  independently  of  a party  or 
the  Director  of  OPM,  by  changing  “and” 
to  "or",  and  that  all  pleadings  must 
contain  an  original  signature. 

2.  Cross  Petitions  for  Review. 

§ 1201.1 14(b).  Issues  not  raised  in  a 
petition  for  review  will  not  normally  be 
considered  by  the  Board.  This  new 
section  proposes  to  specify  that 
challenges  to  the  initial  decision  must 
appear  in  either  a timely  petition  or 
cross  petition  for  review.  Reliance  on  a 

response  to  a petition  would  normally 
be  inadequate  to  raise  an  issue. 

3.  Place  for  Filing.  § 1201.114(c).  This 
section  is  changed  to  be  compatible  with 
proposed  5 1201.114(b)  with  respect  to 
cross  petitions,  adds  clarifying  language 
concerning  related  motions  and 


pleadings,  and  clarifies  the  particular 
methods  of  service. 

4.  Time  for  Filing.  § 1201.114(d) 
(formerly  § 1201.114(b)).  The  changes 
here  have  two  purposes.  One  is  to  take 
account  of  other  types  of  filings,  i.e., 
responses  to  petitions  and  cross 
petitions  for  review.  The  second  is  to 
put  in  regulatory  form  Board  decisional 
law  as  to  the  definition  of  filing.  It 
clarifies  that  the  date  of  a postmark  will 
determine  filing  for  pleadings  mailed  to 
the  Board,  and  that  if  a postmark  does 
not  appear,  a five  day  mailing  period 
will  be  presumed. 

5.  Extensions  of  Time  to  File. 

§ 1201.114(e).  This  is  a new  section, 
although  it  relates  to  § 1201.113(d), 
which  provides  that  the  Board  may 
grant  extensions  of  time  for  filing  a 
petition  for  review  upon  a showing  of 
good  cause.  This  new  section  was 
precipitated  by  the  desire  of  the  Board 
to  clarify  those  circumstances  which 
constitute  good  cause  for  granting 
extensions  and  put  the  parties  on  notice 
that  specific  showings  must  be  made 
before  a request  submitted  in  advance 
of  the  due  date  will  be  granted  in  the 
future.  It  is  anticipated  that  this  would 
result  in  greater  scrutiny  of  such 
requests.  The  examples  provided  are 
supplied  to  give  guidance,  and  are  not 
intended  to  be  all-inclusive. 

6.  Late  Filings.  § 1201.114(f).  This  is  a 
new  section.  As  this  section  and  the 
preceding  one  are  constructed,  a 
distinction  is  drawn  between  requests 
for  extension  of  time  filed  prior  to  a 
filing  deadline,  and  pleadings  which  are 
filed  late  without  the  previous  request 
for  or  grant  of  an  extension.  Although 
the  analysis  regarding  a showing  of  the 
reasons  necessitating  the  late  filing  is 
the  same,  there  is  an  additional 
requirement  of  demonstration  of  good 
cause  as  to  why  an  extension  was  not 
timely  requested.  These  two  showings 
must  be  in  the  form  of  a motion 
requesting  a waiver  of  time 
requirements. 

Unlike  § 1201.114(e),  here  a specific 
provision  is  made  to  allow  a response 
by  the  other  party  to  the  motion  for 
waiver. 

It  should  be  noted  that  the  response  in 
opposition  to  the  motion  for  waiver  does 
not  extend  the  time  otherwise  provided 
to  respond  to  the  substance  of  the 
pleading. 

7.  Intervention.  § 1201.114(g).  This  new 
section  provides  the  time  framework  for 
filing  interventions  by  the  Director  of  the 
Office  of  Personnel  Management,  the 
Special  Counsel  and  permissive 
intervenors  and  responses  thereto.  It 
does  not  affect  the  right  of  persons  to 
proceed  pursuant  to  1201.34  at  the 
regional  level. 

8.  Service.  § 1201.114(h).  This  is  a new 
section.  It  changes  the  present 

5 1201.26(b)(1)  to  provide  that  the  Board 


will  no  longer  serve  copies  of  the 
petition  for  review  on  the  parties; 
however,  like  subsection  1201  26(b)(2).  it 
specifies  that  all  filings  must  be  served 
by  the  parties  rather  than  the  Board. 

This  would  represent  a continuation  at 
the  Board  level  of  the  requirement  at  the 
regional  level  that  the  parties  serve  all 
pleadings  after  the  petition  for  appeal  on 
each  other. 

9.  Closing  the  Record.  § 1201.1 14(i). 
This  is  a new  section  which  clarifies 
that  once  the  last  day  for  filing  the 
relevant  final  pleading  has  passed,  the 
record  is  considered  closed,  and  futher 
filings  need  not  be  considered  by  the 
Board. 

Regulatory  Flexibility  Act 

The  Chairman,  Merit  Systems 
Protection  Board,  certifies  that  the  Board 
is  not  required  to  prepare  initial  or  final 
regulatory  analysis  of  this  proposed 
rule,  pursuant  to  section  603  or  604  of 
the  Regulatory  Flexibility  Act,  because 
of  his  determination  that  this  rule  would 
not  have  a significant  economic  impact 
on  a substantial  number  of  small 
entities,  including  small  business,  small 
organizational  units  and  small 
governmental  jurisdictions. 

List  of  Subjects  in  5 CFR  Part  1201 

Government  employees,  Practices  and 
procedures. 

PART  1201— (AMENDED) 

Accordingly,  the  Merit  Systems 
Protection  Board  proposes  to  revise 
§ 1201.114  to  read  as  follows: 

§ 1201.1 14  Filing  of  petition  and  cross 
petition  for  review. 

(a)  Who  may  file.  Any  party  to  the 
proceeding,  the  Director  of  OPM,  or  the 

32073 


Special  Counsel  may  file  a petition  for 
review.  Jhe  Director  may  request 
review  only  if  he/she  is  of  the  opinion 
that  the  decision  is  erroneous  and  will 
have  a substantial  impacl  on  any  civil 
service  law,  rule,  or  regulation  under  the 
jurisdiction  of  the  Office  (5  U.S.C. 
7701(e)(2)).  All  submissions  to  the  Board 
must  contain  an  original  signature  of  the 
appellant  or  the  party's  designated 
representative. 

(b)  Cross  petition  for  review.  If  a 
timely  petition  for  review  is  filed  by  a 
party,  the  Director  of  OPM  or  the 
Special  Counsel,  a cross  petition  for 
review  may  be  filed  by  any  other  party, 
the  Director  of  OPM  or  the  Special 
Counsel  within  25  days  of  the  date  of 
service  of  the  petition  for  review.  Issues 
not  raised  in  the  petition  for  review  will 
not  normally  be  considered  by  the  Board 
unless  raised  in  a timely  filed  cross 
petiton  for  review. 
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(c)  Place  for  filing.  A petition  for 
review,  cross  petition  for  review, 
responses  thereto  and  ail  motions  and 
pleadings  associated  therewith  shall  be 
filed  with  the  Secretary  of  the  Merit 
Systems  Protection  Board.  Washington, 
D.C.  20419,  either  by  personal  delivery 
during  normal  business  hours  or  by  mail 
addressed  to  the  Secretary. 

(d)  Time  for  filing.  Any  petition  for 
review  may  be  filed  within  35  days  of 
issuance  of  the  initial  decision.  Any 
response  to  a petition  for  review  or 
cross  petition  for  review  may  be  filed 
within  25  days  after  service  of  the 
petition  or  cross  petition.  The  date  of 
filing  shall  be  determined  by  the  date  of 
mailing  indicated  by  the  postmark  date. 

If  no  postmark  date  is  evident  on  the 
mailing,  it  shall  be  presumed  to  have 
been  mailed  five  days  prior  to  receipt.  If 
the  filing  is  by  personal  delivery,  it  shall 
be  considered  filed  on  the  date  it  is 
received  by  the  Secretary. 

(e)  Extensions  of  time  to  file.  Motions 
for  extensions  of  time  to  file  a petition 
for  review,  cross  petition  or  response 
shall  be  granted  only  upon  a showing  of 
good  cause.  Such  motions  must  be  filed 
in  advance  of  the  date  on  which  the 
petition  or  other  pleading  is  due. 

Motions  for  extension  of  time  may  be 
granted  or  denied  without  providing 
other  parties  the  opportunity  to 
comment,  in  the  Board's  discretion. 
Motions  for  extensions  shall  be 
accompanied  by  an  affidavit  showing 
good  cause  for  the  request. 

Examples 

1 Requests  for  extension  based  upon  delay 
in  obtaining  a .transcript  must  be 
accompanied  by  a showing  of  due  diligence 
in  obtaining  the  transcript. 

2.  Requests  for  extension  based  upon 
obtaining  new  counsel  must  be  accompanied 
by  a showing  of  due  diligence  in  obtaining 
such  counsel  and  the  date  of  retention  of  such 
counsel. 

3.  Requests  for  extension  based  upon 
unusual  case  complexity  or  novel  issues  of 
law  must  be  accompanied  by  a showing  of 
the  particular  facts  or  legal  issues  resulting  in 
such  complexity. 

4.  Requests  for  extension  based  upon  other 
commitments  or  counsel  must  be 
accompanied  by  a specific  and  documented 
showing  of  the  nature  of  such  commitments 
and  counsel's  inability  to  make  a timely 
submission. 

5.  Requests  for  extension  based  upon 
personal  circumstances  affecting  a party  or 
counsel  shall  be  accompanied  by  a detailed 
showing  of  such  circumstances  including 
medical  or  other  documentation  if  applicable. 

(f)  Late  filings.  Unless  an  extension  of 
time  has  been  specifically  granted  by 
the  Board  pursuant  to  subsection  (e)  or 
is  pending  before  the  Board,  any  petition 
for  review,  cross  petition  for  review,  or 
response  which  is  filed  after  time  limits 
must  be  accompanied  by  a motion  for 
waiver  and  affidavit  showing  good 
cause  for  the  untimely  filing.  Such 
showing  must  include: 


(1)  The  reasons  for  failure  to  request 
an  extension  in  advance  of  the  filing 
date;  and 

(2)  The  reasons  necessitating  the  late 
filing.  See  Examples  under  (e). 

Other  parties  to  the  proceeding  shall 
have  eight  days  from  the  date  of  service 
of  the  motion  for  waiver  in  which  to  file 
a response  to  such  motion.  Such 
response  may  be  included  in  the 
response  to  the  petition  for  review,  cross 
petition  for  review  or  response  to  the 
cross  petition  for  review.  Such  response 
will  not  extend  the  period  of  time 
required  by  § 1201.114(d)  to  respond  to 
the  petition  or  cross  petition.  In  the 
absence  of  a motion  for  waiver,  the 
Board  may,  in  its  discretion,  determine 
on  the  basis  of  the  existing  record 
whether  there  was  good  cause  for  the 
untimely  filing  or  provide  the  proponent 
of  the  submission  opportunity  to  show 
cause  why  it  should  not  be  dismissed  or 
excluded  as  untimely. 

(g)  Intervention.  (1)  By  Director  of 
OPM.  Pursuant  to  5 U.S.C.  7701(d),  the 
Director  of  OPM  may  intervene  in  a case 
before  the  Board  under  the  standards 
set  forth  in  that  section,  provided  that 
right  is  exercised  as  early  in  the 
proceeding  as  practicable.  For  purposes 
of  this  section,  if  the  Director  did  not 
intervene  in  the  case  before  the  regional 
office,  such  intervention  will  be 
considered  timely  if  it  is  filed  within  20 
days  of  the  date  of  service  of  the 
response  to  the  petition  for  review,  or  if 
no  response  is  filed,  within  20  days  of 
the  date  on  which  it  is  due.  The  Board 
may,  in  its  discretion,  at  the  Director’s 
request,  allow  an  additional  period  for 
the  filing  of  the  brief  on  intervention.  A 
party  may  respond  to  the  Director's  brief 
within  15  days  of  the  date  of  service. 

The  Director  shall  serve  his  notice  of 
intervention  and  brief  on  all  parties. 

(2)  By  Special  Counsel.  Pursuant  to  5 
U.S.C.  1206(i)  the  Special  Counsel  may 
intervene  as  a matter  of  right.  For 
purposes  of  this  section,  if  the  Special 
Counsel  did  not  intervene  in  the  case 
before  the  regional  office,  such 
intervention  will  be  considered  timely  if 
it  is  filed  within  20  days  of  the  date  of 
service  of  the  response  to  the  petition 
for  review,  or  if  no  response  is  filed, 
within  20  days  of  the  date  on  which  it  is 
due.  The  Board  may,  in  its  discretion,  at 
the  Special  Counsel’s  request,  allow  an 
additional  period  for  the  filing  of  the 
brief  on  intervention.  A party  may 
respond  to  the  Special  Counsel  s brief 
within  15  days  of  the  date  of  service. 

The  Special  Counsel  shall  serve  his 
notice  of  intervention  and  brief  on  all 
parties. 

(3)  Permissive  intervenors.  Any 
person  may,  by  motion,  request  the 
Board  to  grant  permission  to  intervene. 
The  motion  shall  state  in  detail  the 
reasons  why  the  person  should  be 
permitted  to  intervene.  A motion  for 


permission  to  intervene  will  be  granted 
where  the  requester  will  be  affected 
directly  by  the  outcome  of  the 
proceeding,  including  any  person  alleged 
to  have  committed  a prohibited 
personnel  practice  under  5 U.S.C. 
2302(b).* 

(h)  Service.  Copies  of  the  petition  for 
review,  cross  petition  for  review, 
response,  and  all  other  motions  and 
pleadings  in  connection  therewith  must 
be  served  by  the  party  submitting  the 
pleading  upon  all  parties  to  the 
proceeding  and  their  designated 
representatives.  Service  may  be  made 
by  mailing  or  delivering  personally  a 
copy  of  the  submission  to  each  party 
and  representative  on  the  service  list  for 
the  initial  decision.  The  submission  must 
be  accompanied  by  a certificate 
specifying  how  and  when  such  service 
was  made.  It  is  the  duty  of  all  parties 
and  representatives  to  notify  the  Board 
and  each  other  in  writing  of  any  changes 
in  the  names  and  addresses  on  the 
service  list. 

(i)  Closing  the  record.  The  record  shall 
close  upon  expiration  of  the  period  for 
filing  the  response  to  the  petition  for 
review,  or  to  the  cross  petition  for 
review,  or  to  the  brief  on  intervention,  if 
any,  or  on  such  other  date  as  set  by  the 
Board.  Once  the  record  is  closed,  no 
additional  evidence  or  argument  shall 
be  considered  except  upon  a showing 
that  new  and  material  evidence  has 
become  available  which  was  not 
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available  prior  to  the  closing  of  the 
record. 

(5  U.S.C.  1101  et  seq.) 

Dated:  August  6.  1984. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 
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BOARD 

Availability  of  Board  Decision  Volume 
14 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Notice  of  availability  of 
Decisions  of  the  United  States  Merit 
Protection  Board,  Volume  14. 

summary:  The  purpose  of  this  notice  is 
to  inform  Federal  agencies  that  the 
Merit  Systems  Protection  Board 
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publication  entitled  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board,  Volume  14  (covering  the  period 
April  1, 1983  through  June  30, 1983)  will 
be  available  on  riders  to  the 
Government  Printing  Office. 
Departments  and  agencies  may  order 
this  book  by  riding  the  Merit  Systems 
Protection  Board’s  printing  requisition 
No.  4-00165. 

DATE:  Agency  requisitions  (Standard 
Form  1)  should  be  submitted  to  the  U.S. 
Government  Printing  Office, 
Requisitions  Section,  Room  836, 
Washington,  D.C.  20401,  no  later  than 
September  30,  1984  through  the  agency’s 
Washington,  D.C.  headquarters  office 
authorized  to  procure  printing  for  the 
agency.  Agencies  may  estimate  cost  by 
using  the  current  Government  Printing 
Office  price  list  of  printing  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ada  R.  Kimsey,  Information  Services 
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Division,  Office  of  the  Secretary,  Merit 
Systems  Protection  Board,  1120  Vermont 
Ave.,  NW„  Washington,  D.C.  20419, 

(202) 653-8891. 

SUPPLEMENTARY  INFORMATION:  This 
volume  includes  an  index  based  on  the 
Board’s  key  number  system.  Other 
volumes  in  the  series  of  published  Board 
decisions  which  are  still  in  print  may  be 
ordered  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  They 
are:  Decisions  of  the  United  States 
Merit  Systems  Protection  Board, 
Volumes  5 through  7,  covering  the  period 
January  1,  1981  through  September  30, 
1981  (stock  number  062-000-00011-2; 
$40),  and  Decisions  of  the  United  States 
Merit  Systems  Protection  Board, 
Volumes  8 through  11,  covering  the 
period  October  1,  1981  through 


September  30,  1982  (stock  number  062- 
000-00014-7;  $53).  Volume  12  (October  1. 
1982  through  December  31.  1982)  and 
Volume  13  (January  1,  1983  through 
March  31,  1983)  are  being  printed,  and 
will  be  announced  in  the  Federal 
Register  when  available  for  sale. 

Dated:  August  8.  1984 
For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 


* Editor’s  note:  This  call  for  riders  was  later  cancelled 
See  49  FR  34982 
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